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(Note—See front of this volume for tables) 


ACCOUNTS 
FEES AND COMMISSIONS 
1. “Rural Electrification Administration projects.’ A right-of-way holder 
is not excused from payment of rental under 43 CFR 2802.1-7(c), 
by virtue of holding an REA loan, where such holder is neither a 
cooperative or nonprofit organization 


PAYMENTS 





1. A check tendered prior to the due date of an oil and gas lease annual 
rental payment, which is properly dishonored by the drawee bank, 
does not constitute timely payment. But where return of the check 
results from a confirmed bank error, subsequent collection and pay- 
ment of the check relates back to the time of the original tender, and 
payment is timely 

2. Annual rental payments on oil and gas leases are sent to depositories 
designated by the Secretary of the Treasury if their location permits 
the deposit to be hand carried; otherwise, the deposits are mailed 
to the Denver Branch of the Kansas City Federal Reserve Bank. 
Washington, D.C., offices of the Bureau of Land Management may 
send deposits to the Cash Division of the Treasury Department. All 
checks drawn on foreign banks or foreign branches of United States 
banks must be sent for deposit to the Cash Division of the Treasury 
Department 
oil and gas lease rental payment check returned to the Bureau of 
Land Management because a Federal Reserve Bank will not accept 
for collection checks drawn on foreign banks, but which could be 
collected through the Cash Division of the Treasury Department and 
would be honored by the drawee bank, is not “uncollectible’”’___----- 

4. Where a grantee seeks renewal of a right-of-way for a communication 
site, the Bureau of Land Management should require an advance 
annual payment at the rate formerly charged until a new fair market 
value rate may be established by appraisal. In the absence of contrary 
directives, the guideline in 43 CFR 2802.1-7(e) should be applied to 
renewals of existing rights-of-way. Increased charges may not be 
imposed retroactively, but are only imposed by the authorized officer, 
after reasonable notice and opportunity for hearing, beginning with 
the next charge year after the officer’s decision 

5. Interest may be imposed on use charges for right-of-way sites depending 
on considerations of fairness and equity. In the absence of contrary 
directives, interest may be imposed for occupancy of a site where 
use charges should have been imposed at the same rate as past per- 
mitted use. Also, interest may be imposed on increased charges 
due on an annual basis for the years prior to payment of such amount__ 208 
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ACCRETION 


1. Unsurveyed fast lands, formed by accretion to public land or to lands 
patented with an oil and gas reservation, riparian to a navigable river 
and lying within the meander lines of that navigable river, as re- 
corded on the official plat, may be leased provided that a proper offer 
is received and the other relevant conditions precedent to leasing are 


2. Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where title 
to the land or reserved interests in the land remains in the United 


ACT OF FEBRUARY 25, 1925 


1, “An Act granting public lands to the town of Silverton, Colorado, for 
public park purposes” (43 Stat. 980, Feb. 25, 1925)-___-___________- 
2. The above Act and the patent issued in accordance therewith require that 
the lands granted be used for public park purposes only, and the 
town’s attempt to lease a portion of the lands for the construction of 
camper sites does not violate the Act and patent since the use of a 
limited part of the patented land for camper sites is consistent with 
recreational and public park purposes_-.......-------- 22 2226-2 cele 


ADMINISTRATIVE AUTHORITY 


(See also Federal Employees and Officers, Secretary of the Interior) 
GENERALLY 


1. Established and long-standing Departmental policy relating to the ad- 
ministration of the simultaneous oil and gas leasing system is binding 
on all employees of the Bu vau of Land Management, until such time 
as it is properly changed 


ESTOPPEL 


1. The Government is not estopped from collecting royalty payments which 
are owed, even if it has accepted improper payments in the past 


ADMINISTRATIVE PRACTICE 


1. Established and long-standing Departmental policy relating to the ad- 
ministration of the simultaneous oil and gas leasing system is binding 
on all employees of the Bureau of Land Management, until such time as 
it :is-properly changed: = 2... 2262 oS ee re ee 

2. A final Departmental appellate decision construing a regulation will be 
given immediate effect, and will not be applied with prospective effect 
only, unless the decision alters materially the interpretation given the 
regulation by earlier Departmental decisions or official published 
Opinions, and unless the equitable benefit of the decision is not out- 
weighed by ill effects of allowing a benefit in derogation of the regula- 
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ADMINISTRATIVE PROCEDURE 


(See also Appeals, Hearings, Rules of Practice) 
ADMINISTRATIVE PROCEDURE ACT 


1. A delay in taking action on an application for extension of a coal pros- 
pecting permit while the Secretary formulates a new leasing policy 
does not violate the Administrative Procedure Act, 5 U.S.C. §555(b) 
(1976), nor does it constitute an abuse of discretion which would create 
any rights not authorized by law. No hearing is required when the 
facts of a case are not in dispute and the only issues are questions of 
2. Sec. 9(b) of the Administrative Procedure Act, as amended, 5 U.S.C. 
§558(c) (1976), does not apply to coal prospecting permit extension 
applications because the prospecting is not an “activity of a continuing 
nature” within the meaning of the statute. As the Federal Coal Leasing 
Amendments Act of 1975, 90 Stat. 1083, 30 U.S.C. §201 (West Supp. 
1977), removed the Secretary of the Interior’s discretion to grant 
extensions, applications for preference-right leases filed after expiration 
of the initial 2-year permit term, and during pendency of extension ap- 
pHestIONS, cannot Hé issued. 222 Deleon, pol ord ovaw 


HEARINGS 


1. A request for a hearing will be denied in the absence of an assertion of 
fact which, if proved true, would entitle appellant to the relief sought _ - 
2. A delay in taking action on an application for extension of a coal pros- 
pecting permit while the Secretary formulates a new leasing policy 
does not violate the Administrative Procedure Act, 5 U.S.C. §555(b) 
(1976), nor does it constitute an abuse of discretion which would create 
any rights not authorized by law. No hearing is required when the 
the facts of a case are not in dispute and the only issues are questions 
3. A request for a hearing will be denied when the facts are not in dispute and 
the determination rests on questions of law__.--___-_____-_-_---_- 


LICENSING 


1. Sec. 9(b) of the Administrative Procedure Act, as amended, 5 U.S.C. § 558(c) 
(1976), does not apply to coal prospecting permit extension applications 
because the prospecting is not an “activity of a continuing nature” 
within the meaning of the statute. As the Federal Coal Leasing Amend- 
ments Act of 1975, 90 Stat. 1083, 30 U.S.C. §201 ( West Supp. 1977), 
removed the Secretary of the Interior’s discretion to grant exten- 
sions, applications for preference-right leases filed after expira- 
ration of the initial 2-year permit term, and during pendency of exten- 
sion applications, cannot be issued___......-...-..----.---_----- 


AGENCY 


1. Where a contract between an oil and gas lease offeror and a leasing service 
created an agency relationship, in the absence of circumstances giving 
the agent an authority coupled with an interest, the agent’s authority 
ordinarily terminated upon the death of the principal. If the leasing 
service had an interest, a lease could not issue to the estate of the 
deceased if no statement was filed delineating the nature and extent 
of that interest as required by 43 CFR 3102.7___-_-_-_-___------- 
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ALASKA 
HOMESTEADS Page 


1. The rejection of a homestead application in Alaska merely because there 
are prior-filed homestead applications for the same land is improper 
and premature where no action has been taken on the conflicting 
applications. If a prior-filed application is allowed, the land comes 
within an allowed entry of record and a junior application must be 
rejected thereafter. However, if the prior application is rejected or 
withdrawn, it no longer bars allowance of a junior application______- 81 
2. A homestead claimant in Alaska may be given credit for residence, culti- 
vation and improvements after the time his homestead application is 
filed but before allowance of entry where the land was subject to ap- 
propriation by him or included in an entry against which he had 
initiated a contest resulting in cancellation of the entry._._...-__---- 81 
8. “Subject to appropriation by him.” The provision in 43 CFR 2511.4-2(a) 
permitting credit for residence and cultivation by a homestead entry- 
man before the date of entry if during that period the land was ‘“‘sub- 
ject to appropriation by him’’ does not refer to land for which there 
were prior-filed homestead applications which are subsequently with- 
draw or rejected. Therefore, until action is taken on prior-filed ap- 
plications, final proof filed by a junior homestead applicant should 
not be rejected merely because the land is subject to the prior 
BPVUCRUONS.-. oe ee ee ee eee Lene ane er eee gene ae 81 
4, The mere fact homestead final proof in Alaska is filed before allowance of 
the homesteader’s application for entry does not preclude considera- 
tion of the final proof if entry is allowed____....-.-._...-._-_-----. 81 


STATEHOOD ACT 


1. Lands tentatively approved for State selection and conveyed by the State 
to municipalities or boroughs prior to enactment of ANCSA are not 
available for Native selection under ANCSA__________-_-_-_------ 2 
2. Lands tentatively approved for State selection and leased by the State to 
individuals with an option to buy will, if selected by a Native corpora- 
tion, be included in the interim conveyance with the provision that 
the option to buy may be exercised against the Native corporation. 
Where the option had been exercised against the State and a State 
patent issued prior to the enactment of ANCSA, the land will be 
excluded from interim conveyance to the Native corporation_______~ 2 
8. Third party rights created by the State in lands selected by Natives under 
ANCSA should be identified by BLM in the decision to issue interim 
conveyance if possible, but need not be adjudicated_.____.________-_- 2 
4. ANCSA and the implementing regulations draw a basic distinction be- 
tween valid existing rights leading to the acquisition of title and those 
of a temporary nature, requiring exclusion of the former from the 
interim conveyance but inclusion of the later with provisions pro- 
tecting the third parties rights for the duration of his interest. The 
statute and the implementing regulations do not distinguish, in pro- 
tecting rights leading to the acquisition of title between those arising 
under Federal law and those arising under State law._.______-_-_-- 2 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT 
GENERALLY 


1. Lands tentatively approved for State selection and conveyed by the State 
to municipalities or boroughs prior to enactment of ANCSA are not 
available for Native selection under ANCSA__.___-_-_-__--_------- 

2. Lands tentatively approved for State selection and leased by the State to 
individuals with an option to buy will, if selected by a Native corpo- 
ration, be included in the interim conveyance with the provision that 
the option to buy may be exercised against the Native corporation. 
Where the option had been exercised against the State and a State 
patent issued prior to the enactment of ANCSA, the land will be 
excluded from interim conveyance to the Native corporation.______- 

3. Third party rights created by the State in lands selected by Natives 
under ANCSA should be identified by BLM in the decision to issue 
interim conveyance if possible, but need not be adjudicated__-_____- 

4. ANCSA and the implementing regulations draw a basic distinction 
between valid existing rights leading to the acquisition of title and 
those of a temporary nature, requiring exclusion of the former from 
the interim conveyance but inclusion of the latter with provisions 
protecting the third parties rights for the duration of his interest. 
The statute and the implementing regulations do not distinguish, in 
protecting rights leading to the acquisition of title between those 
arising under Federal law and those arising under State law__.___-__- 

5. As an amendment to the Alaska Native Claims Settlement Act, P.L. 
94-204, 89 Stat. 1145, 43 U.S.C. § 1611 (Supp. IV,. 1974), is subject 
to both the provisions of ANCSA and the regulations promulgated to 
implement ANCSA, unless such provisions or regulations conflict with, 
or are specifically excepted or preempted in the amendment 


ADMINISTRATIVE PROCEDURE 
Estoppel 


1. The State Director, Bureau of Land Management, is not estopped from 
denying appellant’s (Village Corporation) application for certain lands 
because BLM erroneously included those lands on its land records and 
on the map of lands sent to appellant as eligible for withdrawal under 
ENO: CED) OE DEIN ES I Se cn oe ee eis ag ace aap Deg a 


Interim Conveyance 


1. Third party rights created by the State in lands selected by Natives under 
ANCSA should be identified by BLM in the decision to issue interim 
conveyance if possible, but need not be adjudicated__--_____--_--~-- 

2. ANCSA and the implementing regulations draw a basic distinction be- 
tween valid existing rights leading to the acquisition of title and those 
of a temporary nature, requiring exclusion of the former from the 
interim conveyance but inclusion of the latter with provisions pro- 
tecting the third parties rights for the duration of his interest. The 
statute and the implementing regulations do not distinguish, in pro- 
tecting rights leading to the acquisition of title between those arising 
under Federal law and those arising under State law____----------- 

3. An interim conveyance is the conveyance of title to unsurveyed lands, 
subject to the reservations set forth in sec. 14(c) and other sections of 
ANCSA, and in other provisions of law__...-------.---.---------- 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL BOARD 


Administrative Procedure 
Standing 


1. In the absence of any interest in the lands in issue, the appellant has no 
standing to raise the necessity of a sec. 3(e) determination_.-_------ 


Appeals 


Jurisdiction 


1. Until such time as the Village Corporation makes a determination of the 
appellants’ rights claimed under sec. 14(c) of ANCSA, this Board 
lacks jurisdiction to hear appellants’ appeal concerning such rights__--_-_ 


Res Judicata 


1. A prior decision of the Department will not be overturned by this Board 
where the claimant has failed to prosecute an appeal from such decision 
and in essence acquiesced to the decision for a prolonged period of 


LAND SELECTIONS 
Regional Corporations 


1. A land selection application filed pursuant to §§ 12(b)(1), 12(b)(3), and 
14(h)(1) of the Alaska Native Claims Settlement Act must conform 
to the regulations promulgated under the statute as enacted at the 
time the application is filed unless a later amendment to the statute 
provides otherwise. <2 5° 2uicu cs ailepen fg ee hae ee ee 

2. Neither 89 Stat. 1145, nor the Terms & Conditions incorporated in the 
amendment, contain language which conflicts with, excludes or pre- 
empts ANCSA regulations 43 CFR 2650.2(e) (1) and (2) requiring a legal 
description of lands applied for pursuant to ANCSA, or 43 CFR 
2653.5(f) requiring a description and location of historical sites se- 
lected pursuant to, § 14(h)(1) of ANCSA 2) oo shee oe ee eee Se 

3. A land selection application filed pursuant to §§ 12(a)(1), 12(a)(3), and 
14(h)(1) of ANCSA containing only a metes and bounds description 
of the exterior boundaries of a region, does not meet the requirements 
for a legal description of 43 CFR 2650.2 (e) (1) and (2) and 2653.5(f)-- 

4, A land selection determined finally to be invalid pursuant to ANCSA or its 
implementing regulations is not protected within the meaning of 
§ 22(h)(1) after the date of terminations 


Section 14(c) 


1. The reservation in the decision to convey, stating that conveyance to the 
Village Corporation is subject to the requirements of sec. 14(c) of 
ANCSA, protects rights in use and occupancy of the land, if any, 
claimed by appellants under sec. 14(c), until the date of the patent of 
the land to the Village Corporation, at which time the village must 
make a determination as to these appellants’ rights under sec. 14(c) -- 

2. Until such time as the Village Corporation makes a determination of the 
appellants’ rights claimed under sec. 14(c) of ANCSA, this Board 
lacks jurisdiction to hear appellants’ appeal concerning such rights__ 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
LAND SELECTIONS—Continued 
Valid Existing Rights 


1. Sec. 14(g) of ANCSA protects existing permits as valid existing rights 
and provides that patent is to be subject to the right of the permittee 
to the complete enjoyment of all rights, privileges, and benefits 
granted to;him by: the permit... 2+ 2. a2dcseee jocees esses se 

2. An expired special use permit is not an existing right and does not consti- 
tute a “valid existing right”? under sec. 14(g) of ANCSA___-______-- 

3. Use and occupancy of land under a permit from the U.S. Fish and Wildlife 
Service does not constitute a ‘valid existing right” in the land separate 
from the permittee’s rights under the permit 


Village Selections 


1. The State Director, Bureau of Land Management, is not estopped from 
denying appellant’s (Village Corporation) application for certain 
lands because BLM erroneously included those lands on its land 
records and on the map of lands sent to appellant as eligible for 
withdrawal under sec. 11(a)(1) of ANCSA 

NATIVE VILLAGE LAND SELECTIONS 

Generally 


1. Lands tentatively approved for State selection and conveyed by the 
State to municipalities or boroughs prior to enactment of ANCSA 
are not available for Native selection under ANCSA____-__-------- 

2. Lands tentatively approved for State selection and leased by the State to 
individuals with an option to buy will, if selected by a Native corpora- 
tion, be included in the interim conveyance with the provision that the 
option to buy may be exercised against the Native corporation. 
Where the option had been exercised against the State and a State 
patent issued prior to the enactment of ANCSA, the land will be 
excluded from interim conveyance to the Native corporation____---- 

3. Third party rights created by the State in lands selected by Natives 
under ANCSA should be identified by BLM in the decision to issue 
interim conveyance if possible, but need not be adjudicated_____---- 

4. ANCSA and the implementing regulations draw a basic distinction 
between valid existing rights leading to the acquisition of title and 
those of a temporary nature, requiring exclusion of the former from 
the interim conveyance but inclusion of the latter with provisions pro- 
tecting the third parties rights for the duration of his interest. The 
statute and the implementing regulations do not distinguish, in 
protecting rights leading to the acquisition of title between those 
arising under Federal law and those arising under State law 


PRIMARY PLACE OF RESIDEL'CS 
Criteria 


1. In order to establish a primary place of residence there must be evidence 
that the applicant resided on the tract applied for as his primary 
place of residence on a regular or seasonal basis for a substantial 
period of time. 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
SURVEY 
Procedures 


1. The Bureau of Land Management was not in error in using survey pro- 
cedures which varied from those specifically stated in the 1947 BLM 
Manual of Surveying Instructions when such procedures were utilized 
in order to avoid perpetuating an earlier surveying error into a new 
original‘township survey ei.s Ge VORP Se ree eee useo 

WITHDRAWALS AND RESERVATIONS 
Generally 


1. Segregation of lands covered by a withdrawal application filed by a military 
agency, accomplished by a notation of the land records, does not pre- 
vent statutory withdrawal of such lands for selection by a Native 
Corporation pursuant to sec. 11 of ANCSA____----_---_-__-_---_-- 


Cornering 
Survey Offsets 


1, A township, which is by legal description and in the prescribed plan of 
rectangular survey, located within a sec. 11 (a) (1) (C) of ANCSA with- 
drawal, becomes excluded from such withdrawal when it fails to physi- 
cally share a common corner with a township withdrawn under sec. 
11(a)(1)(B) of ANCSA because BLM made an offset at that corner 
in order to CUure.@ SUPVCY PITO! « < - a4enn nse somite hie he 


Federal Installations 


1. The exception in sec. 3(e) of ANCSA for the smallest practicable tract, as 
determined by the Secretary, enclosing land actually used in connection 
with the administration of any Federal installation, can apply to lands 
which are not formally withdrawn for the agency using such lands and 
seeking to protect its use by invoking the exception-._._.------------ 


APPEALS 


(See also Contracts, Federal Coal Mine Health and Safety Act of 1969, Indian 
Probate, Indian Tribes, Rules of Practice) 

1. When an appeal is filed with the Board of Surface Mining and Reclamation 
Appeals from a decision made by the Office of Surface Mining Recla- 
mation and Enforcement, that office loses jurisdiction and has no 
authority to take any action concerning it until that jurisdiction is 
restored by action of the Board that is dispositive of the appeal_-_------ 

2 A final Departmental appellate decision construing a regulation will be 
given immediate effect, and will not be applied with prospective effect 
only, unless the decision alters materially the interpretation given the 
regulation by earlier Departmental decisions or official published 
opinions, and unless the equitable benefit of the decision is not out- 
weighed by ill effects of allowing a benefit in derogation of the 
regulation ......5% fociccc-t ode dds. oe~ ba bees deveteeue aati aent-- 
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APPLICATIONS AND ENTRIES 


GENERALLY Page 


1. “Subject to appropriation by him.” The provision in 43 CFR 2511.4-2(a) 

permitting credit for residence and cultivation by a homestead entry- 

man before the date of entry if during that period the land was “sub- 

ject to appropriation by him” does not refer to land for which there 

were prior-filed homestead applications which are subsequently with- 

drawn or rejected. Therefore, until action is taken on prior-filed 

applications, final proof filed by a junior homestead applicant should 

not be rejected merely because the land is subject to the prior 

BpPpucations, LOM INTo. TE BORE S SBE NOU A Sik ovis, ete 81 
2. Sec. 9(b) of the Administrative Procedure Act, as amended, 5 U.S.C. 

§ 558(c) (1976), does not apply to coal prospecting permit extenSion 

applications because the prospecting is not an “activity of a con- 

tinuing nature” within the meaning of the statute. As the Federal 

Coal Leasing Amendments Act of 1975, 90 Stat. 1083, 30 U.S.C. § 201 

(West Supp. 1977), removed the Secretary of the Interior’s discretion 

to grant extensions, applications for preference-right leases filed after 

expiration of the initial 2-year permit term, and during pendency of 

extension applications, cannot be issued___.___.___-----.--_-----_- 396 
3. An application for an oil and gas lease filed in the name of a person 

deceased at the time of filing is properly rejected as there then was 

no offeror qualified. to hold ‘a lease... 1.52255 ee hes 404 
4. A land selection application filed pursuant to §§ 12(b)(1), 12(b)(3), and 

14(h)(1) of the Alaska Native Claims Settlement Act must conform 

to the regulations promulgated under the statute as enacted at the 

time the application is filed unless a later amendment to the statute 

DrOViclos OGRE! WI8C 6.) jc oubo bea edo ad tre Lasacddectewe bude = 463 
5. Neither 89 Stat. 1145, nor the Terms & Conditions incorporated in the 

amendment, contain language which conflicts with, excludes, or pre- 

empts ANCSA regulations 43 CFR 2650.2(e)(1) and (2) requiring a 

legal description of lands applied for pursuant to ANCSA, or 43 CFR 

2653.5(f) requiring a description and location of historical sites selected 

pursuant ‘to §: 34h) (3) ef ANCSA: 2 ols cbee ee So Sis 463 
6. A land selection application filed pursuant to §§ 12(a)(1), 12(a)(3), and 

14(h)(1) of ANCSA containing only a metes and bounds description of 

the exterior boundaries of a region, does not meet the requirements 

for a legal description of 43 CFR 2650.2(e)(1) and (2) and 2653.5(f) - 463 
7. A land selection determined finally to be invalid pursuant to ANCSA or 

its implementing regulations is not protected within the meaning of 

§ 22(h)(1) after the date of terminations._._.._._...__-.-_------------- 463 
PRIORITY 


1. The rejection of a homestead application in Alaska merely because there 
are prior-filed homestead applications for the same land is improper 
and premature where no action has been taken on the conflicting ap- 
plications. If a prior-filed application is allowed, the land comes within 
an allowed entry of record and a junior application must be rejected 
thereafter. However, if the prior application is rejected or withdrawn, 
it no longer bars allowance of a junior application__..-.-.-.-------- 81 
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APPLICATIONS AND ENTRIES—Continued 
VALID EXISTING RIGHTS Page 


1. Sec. 4 of the Federal Coal Leasing Amendments Act of 1975 removes the 
authority of the Secretary to grant. extensions of coal prospecting 
permits, subject to valid existing rights, and applies to applications 
for permit extensions pending at the time the law was enacted by 
Congress. Such pending applications are not valid existing rights under 
sec. 4 of the 1975 Amendments Act because the authority to grant 
coal prospecting permit extensions was discretionary with the 
Secretary: 2. <Gk- oh- bee eis edu gaed Salata betes ee ol tes 161 

2. A delay in taking action on an application for extension of a coal pro- 
specting permit while the Secretary formulates a new leasing policy 
does not violate the Administrative Procedure Act, 5 U.S.C. § 555(b) 
(1976), nor does it constitute an abuse of discretion which would 
create any rights not authorized by law. No hearing is required when 
the facts of a case are not in dispute and the only issues are questions 
Of laW 2s wceesoss Loulh bs seed eets selolea ane ISSO Toe uee tes Ur} 396 


APPRAISALS 


1. When the Bureau of Land Management has appraised the damages for a 

mineral trespass under 43 CFR Part 9230, a hearing will not be or- 

dered and an appraisal will not be disturbed in the absence of dn offer 

of specific substantial evidence that the determination is incorrect___. 130 
2. “Fair market value.’’ As used in 43 CFR 2802.1-7, “fair market value” 

of a communication site right-of-way is the amount in cash, or on 

terms reasonably equivalent to cash, for which in all probability the 

right to use the site would be granted by a knowledgeable owner will- 

ing but not obligated to grant to a knowledgeable user who desired but 

is not ‘obligated to so Use! 2 SIO e SSeS Be 207 
38. The comparable lease method of appraisal of microwave communication 

sites, which involves the comparison of comparable rental data from 

other leased sites with data from the subject site, is the preferred 

method of determining the fair market rental value of the right-of- 

way where there is sufficient comparable data available__........_.._. 207 
4. Appraisals of rights-of-way for communication sites will be upheld if no 

error is shown in the appraisal methods used by the Bureau of Land 

Management and the appellant fails to show by convincing evidence 

that the charges are excessive. Where an appellant has raised suf- 

ficient doubt that the Bureau properly considered the highest and best 

use of a right-of-way in determining comparability of other sites as a 

basis for the use charges, the case may be remanded for the Bureau to 

reconsider whether a further appraisal or adjustments in the ap- 

praised values should be made= 2035006 33 .Uas SUS Sg eran SS 207 
5. Where a grantee seeks renewal of a right-of-way for a communication 

site, the Bureau of Land Management should require an advance 

annual payment at the rate formerly charged until a new fair market 

value rate may be established by appraisal. In the absence of con- 

trary directives, the guideline in 48 CFR 2802.1-7(e) should be ap- 

plied to renewals of existing rights-of-way. Increased charges may not 

be imposed retroactively, but are only imposed by the authorized of- 

ficer, after reasonable notice and opportunity for hearing, beginning 

with the next charge year after the officer’s decision.__.....-------- 208 
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APPRAISALS—Continued 


6. Interest may be imposed on use charges for right-of-way sites depending 
on considerations of fairness and equity. In the absence of contrary 
directives, interest may be imposed for occupancy of a site where use 
charges should have been imposed at the same rate as past permitted 
use. Also, interest may be imposed on increased charges due on an 
annual basis for the years prior to payment of such amount_________ 

7. Under sec. 504(g) of the Federal Land Policy and Management Act of 
1976, payments for use of right-of-way sites should be on an annual 
basis at the fair market value unless the annual payment would be less 
than $100. Therefore, although lands may be appraised for a longer 
future period of time, lump-sum payments for future years may not be 
demanded for amounts exceeding the statutory amount; instead 
charges for such amounts should be made on an annual basis________ 


AUTHORITY TO BIND GOVERNMENT 


1. Reliance upon erroneous information provided by employees of the Bureau 
of Land Management cannot create any rights not authorized by law. 
The fact that a coal prospecting permittee alleges he was assured by 
BLM employees that he would receive permit extensions does not 
prevent the applicability of subsequent legislation which prohibits 
such extensions from causing his extension applications to be rejected _ - 


AVULSION 


1, Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where title 
to the land or reserved interests in the land remains in the United 
DUNS lao Sut i SEH Ses cee bss a sie aims a ae 

BUREAU OF LAND MANAGEMENT 

(See also Mineral Leasing Act) 


1. Established and long-standing Departmental policy relating to the ad- 
ministration of the simultaneous oil and gas leasing system is binding 
on all employees of the Bureau of Land Management, until such time 
as it is properly changed 


BUREAU OF RECLAMATION 
GENERALLY 


1. The Federal reclamation laws are limited by their own terms to appli- 
cation in the 17 Western “reclamation states” 


AUTHORIZATION 


1. When Congress is relatively specific in authorizing a Government project, 
it takes equally specific Congressional action to change that 
SVAN Cas 9 222 to) 1 atl aig eg iia, Rie: pa Pe ARS iS hee Steele 

2. Certification that lands are irrigable is a separate and distinct process 
from authorizing a Bureau of Reclamation project and cannot be 
construed as authorization to serve lands in excesss of those specifically 
sutnorized in the. project. ACt_- a 

3. The agencies have the responsibility in cases where authority to act may 
be in question to bring the matter to the direct and specific attention 
of Congress and to request clarifying legislation 
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BUREAU OF RECLAMATION—Continued 
AUTHORIZATION—Continued Page 


4. Congressional ratification of a significant modification in an authorized 

project ordinarily cannot be gained through mere references in testi- 

mony or documents presented to Congress for appropriation purposes; 

the intent of Congress as a whole to ratify must be clearly expressed 

and manifested in, the record=-u~ 24 wos anes sul sebeesblences.. 297 
5. Sec. 9(e) of the Reclamation Project Act of 1939, 43 U.S.C. §485h(e) 

(1970), does not give the Secretary any independent authority for 

entering water service contracts for areas except as separately author- 

ized by. \Congres§.2<2 24) --we-sbosl suelo osphiad be ODIe weds. 297 
6. Where there is no clear Congressional authority to operate a Bureau of 

Reclamation project one way as opposed to another and there are 

proposed inconsistent methods of operation contained in the draft set 

of Operating Principles and feasibility report, it is the responsibility of 

the agency to seek additional and clarifying authority from Congress 

as to how the project is to be operated, particularly when important 

and controversial economic and environmental interests areinvolved__ 326 
7. The Secretary of the Interior has discretion to modify the physical features 

or plans of a Bureau of Reclamation project after Congressional 

authorization when the authorizing legislation only states what the 

general features of the project are to be and does not specifically in- 

corporate any detailed feasibility report into the legislation. The 

Secretary cannot, however, deviate from the general plans or facilities 

specifically defined by Congress to be part of the project without 

obtaining the approval of Congress. ..-_._-___-_ il 2 - LLL ee 337 
8. When Congress places a cost ceiling ix legislation authorizing construction 

of a project, the agency must obtain additional authority from -Con- 

gress to continue construction of the project if it is projected that the 

Cost’ Céline will De exCeCded yr ee 337 
9. The Bureau of Reclamation is required to seek additional Congressional 

authority to continue a project at the earliest point in time that it 

determines the authorized cost ceiling will be exceeded so that Con- 

gress can determine whether the project should be completed at the 

INCTEABEC: CORU one oie oS E hae ee a eee as ee ee eee Re 337 


CONSTRUCTION 


1. Where there is no clear Congressional authority to operate a Bureau of 
Reclamation project one way as opposed to another and there are 
proposed inconsistent methods of operation contained in the draft set 
of Operating Principles and feasibility report, it is the responsibility of 
the agency to seek additional and clarifying authority from Congress 
as to how the project is to be operated, particularly when important 
and controversial economic and environmental interests are involved. 326 

2. The Secretary of the Interior has discretion to modify the physical features 
or plans of a Bureau of Reclamation project after Congressional 
authorization when the authorizing legislation only states what the 
general features of the project are to be and does not specifically 
incorporate any detailed feasibility report into the legislation. The 
Secretary cannot, however, deviate from the general plans or facilities 
specifically defined by Congress to be part of the project without 
obtaining the approval of Congress. -_...___..-..--L-.------22--- 337 
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BUREAU OF RECLAMATION—Continued 
CONSTRUCTION—Continued 


3. When Congress places a cost ceiling in legislation authorizing construction 
of a project, the agency must obtain additional authority from Con- 
gress to continue construction of the project if it is projected that the 
cost ceiling will be exceeded... :28uGduine  uaesees sos Sr bisa. 

4. The Bureau of Reclamation is required to seek additional Congressional 
authority to continue a project at the earliest point in time that it 
determines the authorized cost ceiling will be exceeded so that Con- 
gress can determine whether the project should be completed at the 
increased cost 

| EXCESS LANDS 





1. Congress intended to replace the excess land provisions of the general rec- 
lamation laws when it passed the SRPA by providing in sec. 5(c) 
thereof that excess landowners could receive Federally subsidized water 
on their excess holdings if they would repay with interest ‘‘a pro rata 
share of the loan which is attributable to furnishing irrigation benefits 
* * * to land held * * * in excess of 160 acres”’ 

2. Where lands are receiving benefits from both an SRPA loan project and an 
ordinary reclamation project, general reclamation law, including resi- 
dency and acreage limitations, apply to those lands-___- - 

FINDINGS OF FEASIBILITY 


1. The Secretary of the Interior has discretion to modify the physical features 
or plans of a Bureau of Reclamation project after Congressional au- 
thorization when the authorizing legislation only states what the gen- 
eral features of the project are to be and does not specifically incorpo- 
rate any detailed feasibility report into tue legislation. The Secretary 
cannot, however, deviate from the general plans or facilities specifically 
defined by Congress to be part of the project without obtaining the 
approval of Congress__--- 

OPERATION AND MAINTENANCE 


1. Where there is no clear Congressional authority to operate a Bureau of 
Reclamation project one way as opposed to another and there are pro- 
posed inconsistent methods of operation contained in the draft set of 
Operating Principles and feasibility report, it is the responsibility of the 
agency to seek additional and clarifying authority from Congress as to 
how the project is to be operated, particularly when important and con- 
troversial economic and environmental interests are involved__ - 

REPAYMENT AND WATER SERVICE CONTRACTS 


1, A short-term or temporary contract will not rescind a long-term contract 
under the doctrine of superseding contracts unless the parties clearly 
intended that to be the effect of the new agreement and the terms of the 
new agreement are flatly inconsistent with the former agreement _- --_--- 

2. Sec. 9(e) of the Reclamation Project Act of 1939, 43 U.S.C. §485h(e) (1970), 
does not give the Secretary any independent authority for entering 
water service contracts for areas except as separately authorized 
by Congress____ sé 928 ERoleeii ess auld eS segue Ye 

3. No water may be delivered to a reclamation district until the district 
has signed a repayment contract which establishes a sufficient repay- 
ment obligation guaranteeing that the United States will recover the 
costs of the project as provided by law_ 

285-189 
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BUREAU OF RECLAMATION—Continued 
RESIDENCY REQUIREMENTS Page 
1. Even though Congress stated that the SRPA was to be a supplement to 
the reclamation law, SRPA’s legislative history indicates that the 
Act was not intended to include the remainder of reclamation law, 
including the residency requirement. ___....-.---------.-.-.------ 254 
2. Where lands are receiving benefits from both an SRPA loan project 
and an ordinary reclamation project, general reclamation law, in- 
cluding residency and acreage limitations, apply to those lands_______- 254 
SMALL PROJECTS PROGRAM 
1. The Small Reclamation Projects Act (SRPA), 43 U.S.C. § 422a et seq. 
(1970), has two principal objectives: (1) to provide more direct in- 
volvement of non-Federal public agencies in water development, and 


(2) to simplify the authorization procedures for smaller projects____-_ 254 
. The SR does not incorporate general reclamation law___.._.-._--__- 25 
2. The SRPA d t porate g 1 reclamation law 254 


3. Congress intended to replace the excess land provisions of the general 
reclamation laws when it passed the SRPA by providing in see. 5(c) 
thereof that excess landowners could receive Federally subsidized 
water on their excess holdings if they would repay with interest ‘a 
pro rata share of the loan which is attributable to furnishing irriga- 
tion benefits * * * to land held * * * in excess of 160 acres’”__.._... 254 

4, When those provisions of reclamation law which are specifically incorpora- 
ted by SRPA are added to the provisions of SKPA itseif, they form a 
complete scheme which is capable of standing by itself without need 
to incorporate the general body of reclamation law___-.-.._._._-_--- 254 

5. Even though Congress stated that the SRPA was to be a supplement to the 
reclamation law, SRPA’s legislative history indicates that the Act 
was not intended to include the remainder of reclamation law, in- 
cluding the residency requirement..__-__.__.--_--.----2- ie hay et pase (tty 254 

6. Where lands are receiving benefits from both an SRPA loan project and 
an ordinary reclamation project, general reclamation law, including 
residency and acreage limitations, apply to those lands._________~- 254 


COAL LEASES AND PERMITS 
GENERALLY 
1. Reliance upon erreneous information previded by employees of the 
Bureau of Land Management cannot create any rights not authorized 
by law. The fact that a coal prospecting permittee alleges he was 
assured by BLM employees that he would receive permit extensions 
does not prevent the applicability of subsequent legislation which 
prohibits such extensions from causing his extension applications to 


be rejected E : xg eT te crn Heat ds 161 


APPLICATIONS 

1. See. 4 of the Federal Coal Leasing Amendments Act of 1975 removes the 
authority of the Secretary to grant extensions of coal prospecting 
permits, subject to valid existing rights, and applies to applications 
for permit extensions pending at the time the law was enacted by 
Congress. Such pending applications are not valid existing rights 
under sec. 4 of the 1975 Amendments Act because the authority to 
grant coal prospecting permit extensions was discretionary with the 
Secretary : A 5 3% b LUE SBUO Le 161 
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COAL LEASES AND PERMITS—Continued 

APPLICATIONS—Continued 

2. The Federal coal program was substantially revised in 1975 by the 
Secretary in proper exercise of his discretion. The B 
Management did not act in an arbitrary and capricious 
under the new coal policy, it suspended applications for coal pros- 
pecting permit extensions and the applications were eventually 
rejected because the Federal Coal Leasing Amendments Act of 1975 
removed the authority to grant coal prospecting permit extensions. 
A program pursued for a pericd of time under a statutory grant of 
discretionary authority may be reviewed and revised at any time 
provided it is not done in an arbitrary manner and is done within the 
authority granted by Congress_-_ : : 

3. A delay in taking action on an applicatio yn for exte sion of a coal pros- 
pecting permit while the Secretary formulates a new leasing policy 
does not violate the Administrative Procedure Act, 5 U.S.C. § 555(b) 
(1976), nor does it constitute an abuse of discretion which would 
create any rights not authorized by law. No hearing is required when 


sureau of Land 
nanner when, 


the facts of a case are not in dispute and the only issues are questions 
Co bE) aang mpi lett cs ; = 
4. Sec. 9(b) of the Administr ative ] Procedure Act, as amended, 5 U.S.C 

§ 558(c) (1976), does not apply to coal prospecting permit extension 
applications because the prospecting is not an ‘activity of a con- 
tinuing nature” within the meaning of the statute. As the Federal 
Coal Leasing Amendments Act of 1975, 96 Stat. 1083, 30 U.S.C. § 201 
(West Supp. 1977), removed the Secretary of the Interior’s discretion 
to grant extensions, applications for preference-right leases filed after 
expiration of the initial 2-year permit term, and during pendency of 
extension applications, cannot t be issued 


PERMITS 
Generally 


Sec. 4 of the Federal Coal Leasing Amendments Act of 1975 removes the 
authority of the Secretary to grant extensions of coal prospecting per- 
mits, subject to valid existing rights, and applies to applications for 
permit extensions pending at the time the law was enacted by Congress. 
Such pending applications are not valid existing rights under sec. 4 of 
the 1975 Amendments Act because the authority to grant coal pros- 
pecting permit extensions was discretionary with the Secretary___--- 

2. The Federal coal program was substantially revised in 1975 by the Secre- 
tary in proper exercise of his discretion. The Bureau of Land Manage- 
ment did not act in an arbitrary anc capricious manner when, under 
the new coal policy, it suspended ap, lications for coal prospecting 
permit extensions and the applications were eventually rejected 
because the Federal Coal Leasing Amendments Act of 1975 removed 
the authority to grant coal prospecting permit extensions. A ies n 
pursued for a period of time under a statutory grant of discretiona 
authority may be reviewed and revised at any time provided it is “a 
done in an arbitrary manner and is done within the authority granted 
by Congresessi: oh oii wtitoesicusicnlorcads Seah by he a 

A delay in taking action on an application for extension of a coal pro- 
specting permit while the Secretary formulates a new leasing policy 
does not violate the Administrative Procedure Act, 5 U.S.C. § 5 
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COAL LEASES AND PERMITS—Continued 
PERMITS—Continued 


Generally—Continued 


(b) (1976), nor does it constitute an abuse of discretion which would 
create any rights not authorized by law. No hearing is required when 
the facts of a case are not in dispute and the only issues are questions 
OU O i ta: ees ciara 


., 9 (b) of the Ac iministrative Procedure Act, as amended, 5 U.S.C. § 


558(c) (1976), does not apply to coal prospecting permit extension 
acnlications because the prospecting is not an “activity of a continuing 
nature” within the meaning of the statute. As the Federal Coal Leas- 
ing Amendments Act of 1975, 90 Stat. 1083, 30 U.S.C. § 201 (West 
Supp. 1977), removed the Secretary of the Interior’s discretion to 
grant extensions, applications for preference-right leases filed after 
expiration of the initial 2-year permit term, and during pendency of 
extension applications, cannot be issued 


COMMUNICATION SITES 
1. “Fair market value.” As used in 43 CFR 2802.1-7, “fair market value’ of 


a communication site right-of-way is the amount in cash, or on terms 
reasonably equivalent to cash, for which in all probability the right to 
use the site would be granted by a knowledgeable owner willing but 
not obligated to grant a knowledgeable user who desired but is not 
oOplignted (0. SOMise: 220. 3 32 2 ares oo See eee ear 


2. The comparable lease method of appraisal of microwave communication 


sites, which involves the comparison of comparable rental data from other 
leased sites with data from the subject site, is the preferred method 
of determining the fair market rental value of the right-of-way where 
there is sufficient comparable data available 


Appraisals of rights-of-way for communication sites will be upheld if no 


error is shown in the appraisal methods used by the Bureau of Land 
Management and the appellant fails to show by convincing evidence 
that the charges are excessive. Where an appellant has raised suf- 
ficient doubt that the Bureau properly considered the highest and 
best use of a right-of-way in determining comparability of other sites 
as a basis for the use charges, the case may be remanded for the Bureau 
to necemars keheabeay a further appraisal or adjustments in the ap- 


4. Where ea gr ericites weeks renew al of a right-of-way for a communication site, 


the Bureau of Land Management should require an advance annual 
payment at the rate formerly charged until a new fair market value 
rate may be established by appraisal. In the absence of contrary di- 
rectives, the guideline in 48 CFR 2802.1-7(e) should be applied to re- 
newals of existing rights-of-way. Increased charges may not. be im- 
posed retroactively, but are only imposed by the authorized officer, 
after reasonable notice and opportunity for hearing, beginning with 
the next charge year after the officer’s decision 


5. Under sec. 504(g) of the Federal Land Policy and Management Act of 


1976, payments for use of right-of-way sites should be on an annual 
basis at the fair market value unless the annual payment would be less 
than $100. Therefore, although lands may be appraised for a longer 
future period of time, lump-sum payments for future years may not be 
demanded for amounts exceeding the statutory amount; instead 
charges for such amounts should be made on an annual basis_-_- 
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CONTRACTS 


(See also Rules of Practice) 
CONSTRUCTION AND OPERATION 


Generally Page 


1. A short-term or temporary contract will not rescind a long-term contract 
under the doctrine of superseding contracts unless the parties clearly 
intended that to be the effect of the new agreement and the terms of 
the new agreement are flatly inconsistent with the former agreement... 297 
2. Laws in existence at the time a contract is entered into become a part of the 
contract whether or not expressly referred to in the contract or in- 
Gorporated in its terms... oo 9. 2 ee ee SS aes 297 


Allowable Costs 


1. Where the Government contracts with a small corporation to obtain 
the services of a recognized expert in fish biology and where the sum 
of an approximate yearly salary of $44,000 plus approximately $4,000 
of fringe benefits and approximately $8,000 of life insurance premiums 
are compensation to the expert for a total approximate yearly com- 
pensation or corporate cost of $56,000 and where the specific contract is 
for approximately $1 million said compensation and costs are rea- 
sonable allowable costs under the contract____...-.-.-------------- 41 
2. “Fringe costs,’”’ leave, life insurance premiums, retirement plan costs, 
life raft for safety, are all allowable costs in the circumstances in this 


BORN SPs SOS ee oe SOR Se Sera 41 
3. Fees and expenses in the preparation and conduct of an appeal are dis- 
allowed costs of prosecution of claims against the Government_---__--- 41 


4. Where a cost-plus-fixed-fee contract contains specified ceilings on reim- 
bursement for general and administrative expenses and rates for 
certain consultants, such ceilings are found to apply to the entire 
contract, including a second phase initiated by the timely exercise of an 
option im the contract. 2) Sault Sues Wes Dae ey Seo eek 349 

. Costs reimbursable to a contractor under a cost-plus-fixed-fee con- 
tractor are found to exclude those portions of an executive’s salary 
properly chargeable to work outside the scope of the contract, but 
the costs of low-cost cameras and recorders necessary to performance 
are allowed as materials and supplies because the conditions under 
which they were used made them expendable material____.._---.---- 349 


or 


Changed Conditions (Differing Site Conditions) 


1. While the wind at the work site was severe, the Board found that no 
changed condition had been shown.-___-__-__-.------------------ 107 


Changes and Extras 


1. When the Government erroneously places stakes to locate the worksite— 
a road—it is liable for extra costs caused thereby___...._-.-------- 107 
2. The contractor’s claim that the Government’s use of the word ‘“‘subgrade”’ 
in the earthwork specifications created an ambiguity which should be 
construed against the drafter was denied. The ‘‘contra proferentem”’ 
rule is not applicable in this instance because the definition propounded 
by the contractor was not reasonable, use of the word in the specified 
context did not create an ambiguity, the contractor did not register 
an objection when informed of the Government’s interpretation, and 
no evidence was presented to show that the contractor relied on its 
alleged interpretation at the time of bidding-.---.-.---.-.-------. 353 
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CONTRACTS—Continued 


CONSTRUCTION AND OPERATION—Continued 
Changes and Extras—Continued 
Page 
3. Where the Government’s engineer recorded in his daily diary a verba! 
protest made by the contractor about embankment compaction dif- 
ficulties and the inaccuracy of the proctor information furnished by 
the Government, this satisfied the 20-day notice requirement of the 
changes clause with respect to some of the claims. It was unnecessary 
to finally decide the scope of such notice, however, where the Board 
found the claims to be without merit in any event._.__-_---------- 354 


Construction Against Drafter 


1. The contractor’s claim that the Government’s use of the word “subgrade” 
in the earthwork specifications created an ambiguity which should 
be construed against the drafter was denied. The “contra proferentem” 
rule is not applicable in this instance because the definition pro- 
pounded by the contractor was not reasonable, use of the word in the 
specified context did not create an ambiguity, the contractor did 
not register an objection when informed of the Government’s in- 
terpretation, and no evidence was presented to show that the con- 
tractor relied on its alleged interpretation at the time of bidding--_-__ 353 


Contract Clauses 


1. Payment was not allowed under a general erosion control clause when 
there was no order by the COAR citing that clause to replace roadbed 
blown away by severe winds. 222i2¢3osusssoscbhe Be etepike et ad 107 
2. Where a contractor accepted a contract containing a clause limiting an 
equitable adjustment for profit to 15 percent of the cost of changed 
work, he is bound by the limitation even though his contract price of 
$1.31 per cubic yard of sand exceeded his estimated contract costs 
of 75 cents per cubic yard by more than 15 percent_____.---------- 242 
3. Where the Board finds an interest clause to be incorporated into a con- 
tract by operation of law and the clause requires the contracting 
officer to make certain findings thereunder but the contractor’s claim 
for interest has been presented only to the Board and not to the con- 
tracting officer, the Board remands the claim for interest to the 
contracting officer for a determination of the interest due in ac- 
cordance: with the clause.) oi! a. osabcbscavtoscn ore ae bie ge 242 
4. The contractor’s claim that the Government’s use of the word ‘‘subgrade” 
in the earthwork specifications created an ambiguity which should 
be construed against the drafter was denied. The “contra proferentem”’ 
rule is not applicable in this instance because the definition pro- 
pounded by the contractor was not reasonable, use of the word in the 
specified context did not create an ambiguity, the contractor did not 
register an objection when informed of the Government’s in- 
terpretation, and no evidence was presented to show that the con- 
tractor relied on its alleged interpretation at the time of bidding__-__-~- 353 
5. Where the contracting officer by contract was given discretion in setting 
the moisture requirement for high volume change soils, the con- 
tractor’s claim of extra compaction work due to rigid moisture 
requirements was denied because the contractor failed to show that the 
contracting officer abused his discretion or that the discretion exercised 
caused the contractor extra contract costs. __......--.-.-------- 354 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 


Contracting Officer 


1. Where the Board finds an interest clause to be incorporated into a contract 
by operation of law and the clause requires the contracting officer to 
make certain findings thereunder but the contractor’s claim for interest 
has been presented only to the Board and not to the contracting officer, 
the Board remands the claim for interest to the contracting officer for 
a determination of the interest due in accordance with the clause___-_ 

2. Where the contracting officer by contract was given discretion in setting 
the moisture requirement for high volume change soils, the contractor’s 
claim of extra compaction work due to rigid moisture requirements 
was denied because the contractor failed to show that the contracting 
officer abused his discretion or that the discretion exercised caused the 
CONG BCLOr CXUle CONWUAUG UONUo ances ced naw ee een eels 


Differing Site Conditions (Changed Conditions) 


1. A first category differing site condition under a well drilling contract is 
found where the contract indications of subsurface conditions did not 
reveal an extensive alluvial deposit strewn with boulders, and the 
subsurface conditions could not be determined by a prebid site in- 
ET Os a le eel eae xs re Ph Bel A al PNR Pee eh IR jy ee oft et 


Drawings and Specifications 


1. When the specifications state that either of two types of cement mixers 
may be used and the use of one results in unexpected and unusual 
movement of the subbase which weakens the specified cement base, 
the Board finds that the specifications and design are defective_._.___- 

2. A drawing in the bid package, which showed the concrete road base 
extending right to the edge of the underlying corner of the builtup 
supporting subbase, was found to be defective and misleading when 
during construction it was found that the upper corners of the sandy 
subbase would not support the road grading equipment needed and 
used to grade the concrete shoulders of the road, with the result that 
the subbase shoulders gave way and the road grading equipment 
slipped off the embankment. The appellant was entitled to the reason- 
able added costs of building wider subbase shoulders to remedy the 
RUIRPINEAIEL RUCOTLN GELO SEEN. srg 22.- 2S a an be daca. ioe ptialale “4 th gh pales 

3 Where evidence established that cause of failure of cantilever lintel and 
collapse of masonry wall was improper original shoring, as well as 
noncompliance with appropriate directions in reshoring process, on 
part of construction contractor’s employees, and where evidence 
further showed that drawings and specifications were followed in con- 
struction of similar lintels on same project with successful result, the 
Board finds such drawings and specifications to be neither defective 
IER SN ac a a a a Rc ae a hae ae 

4, The Board finds contract specifications to be defective where an elevation 
shown on the drawings fails to coincide with the actual elevation at the 
site causing extra work and additional costs with respect to the instal- 
TORI E Oe PEDRO © oo So a ee 2 a do ea et asad 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 


Drawings and Specifications—Continued Page 


5. When the Government issues a contract which, unknown to the contractor, 
is defective because insufficient borrow is available from the designated 
borrow sites, and thereafter the Government issues three de facto 
change orders, at three different times, to make sufficient borrow 
available, and where the record discloses that the Government failed 
to reveal preaward knowledge that haul or overhaul would be required 
and that it had decided to substantially alter a borrow depth limit on 
the drawings, the Government is liable under the changes clause for 
the additional costs shown to be attributable to the Government’s 
actions. 2632 whe Sb24 Chie le ee aa Ate eh eres Re ea ee 468 
6. A dispute as to pay quantities under a construction contract is resolved in 
favor of the contractor where his interpretation of the specification 
paragraph in issue gives effect to all the language of the particular 
provision and is consistent with the construction placed upon the 
specifications and drawings by the Government employees responsible 
for their preparation. A Government’s counterclaim involving a por- 
tion of the disputed pay quantities is denied___.__-_-.-_---_------ 469 
7. Where under a standard construction contract the liability of the Govern- 
ment for defective ,.ans and specifications is clearly established but 
as a consequence of the contractor having failed to segregate the costs 
applicable to the constructive change it is not possible to determine 
precisely the extent to which the Government’s actions increased the 
cost of performance, the amount of the equitable adjustment to which 
the contractor is entitled is determined by the Board finding whether 
particular costs are allowable where that is possible and drawing 
inferences from the entire record where it is not possible to otherwise 
determine the proper allowances to be made for various aspects of 
the claimed’ amount-..-2 22222222. 202 Dhol, Diy eheBhh BUN 469 
8. Claims for extra costs incurred in the concrete lining of a canal attributed 
to heat encountered during delayed performance allegedly caused by 
defective plans and specifications is denied, where the Board finds 
that the delays experienced were the result of actions or inactions for 
which the contractor was responsible including (i) the failure to have 
necessary equipment operational weeks after concrete placement was 
to commence according to the contractor’s plan; (ii) the hiring of 
incompetent carpenters; and (iii) the manner in which the contractor 
chose to place outlet structures___.___-__ PAN eee. Cae LY ROE 469 


Estimated Quantities 


1. Were the bid package drawings listed estimated quantities and the general 
and special conditions indicated payment would be made for actual 
quantities used but the pay item was ‘“‘per station,” the contractor 
was entitled to payment in actual quantities placed at the unit price 
per cubic yard established in a unilateral change order issued to rec- 
ompense the contractor for amounts placed in excess of those shown in 
the bid packege.; <2... 40227 Soe Soe eee eee Joes oe 107 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 


General Rules of Construction ° 
age 


1. A dispute as to pay quantities under a construction contract is resolved 
in favor of the contractor where his interpretation of the specification 
paragraph in issue gives effect to all the language of the particular 
provision and is consistent with the construction placed upon the 
specifications and drawings by the Government employees responsible 
for their preparation. A Government’s counterclaim involving a 
portion of the disputed pay quantities is denied_.._.________________ 469 


Notices 


1. Under a cost-plus-fixed-fee contract, a cost overrun is allowed where the 
Government’s refusal to fund the overrun was based on appellant’s 
failure to give timely notice under the Limitation of Cost clause and 
a subsequent audit report finds that the appellant was not aware of 
a 22 percent increase in the actual overhead rate until a post-per- 
formance audit was completed in accordance with the appellant’s 
approved accounung practices...-- = ee ed 75 

_2,. Where the Government’s engineer recorded in his daily diary a verbal 
protest made by the contractor about embankment compaction diffi- 
culties and the inaccuracy of the proctor information furnished by the 
Government, this satisfied the 20-day notice requirement of the 
changes clause with respect to some of the claims. It was unnecessary 
to finally decide the scope of such notice, however, where the Board 
found the claims to be without merit in any event.___________-_--- 354 


Privity of Contract 


1. An insurance company is refused permission to participate directly in 
prosecution of an appeal proceeding with a view to recovering the 
amount paid to the contractor under a builder’s risk insurance policy 
as part of the contractor’s differing site conditions claim, where the 
grounds assigned for the participation are that the interests of the 
contractor and the insurance company may well prove to be adverse 
and that the insurance company has the right to participate directly 
by reason of its status as a partial subrogee, the Board finding (i) that 
the privity of contract rule rather than the real party in interest rule 
is controlling in appeal proceedings and (ii) that it has no authority 
under the Disputes clause to adjudicate the rights of the contractor 
and the insurance company should they prove to be adverse, ir- 
respective of whether such rights are asserted by the insurance com- 
pany under a release and assignment of interest executed by the con- 
tractor or as a partial subrogee and without regard to the fact that the 
appellant had authorized the insurance company to file a separate 
complaint and to prosecute its claim through its own attorneys in the 
gppallamtisinamies. jc tie eaacevcb sib wis Us cekuccalianseos- 279 
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CONTRACTS—Continued 
CONSTRUCTION AND OPERATION—Continued 


Third Persons Page 


1. An insurance cmpany is refused permissison to participate directly in 
prosecution of an appeal proceeding with a view to recovering the 
amount. paid to the contractor under a builder’s risk insurance policy 
as part of the contractor’s differing site conditions claim, where the 
grounds assigned for the participation are that the interests of the 
contractor and the insurance company may well prove to be adverse 
and that the insurance company has the right to participate directly 
by reason of its status as a partial subrogee, the Board finding (i) that 
the privity of contract rule rather than the real party in interest rule 
is controlling in appeal proceedings and (ii) that it has no authority 
under the Disputes clause to adjudicate the rights of the contractor 
and the insurance company should they prove to be adverse, irre- 
spective of whether such rights are asserted by the insurance company 
under a release and assignment of interest executed by the contractor 
or as a partial subrogee and without regard to the fact that the appel- 
lant had authorized the insurance company to file a separate complaint 
and to prosecute its claim through its own attorneys in the appellant’s 
NANG. onc edcen mien danuanap cuwas Kanne amie in bae ae ae hae ae 279 


Waiver and Estoppel 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show.-.____.---------- 12 

2. The United States is not bound or estopped by the acts of its agents who 
may enter into a contract or an agreement to do or cause to be done 
what the law does not sanction or permit._.......-._.--..-----_-- 298 

3. The burden is on the individual or entity contracting with the Govern- 
ment to ascertain whether the Government agent with whom he is 
dealing is acting within the scope of his authority__._.__...______-_- 298 

4. Estoppel has been imposed against the Government by the Ninth Circuit 
Court of Appeals only if it can be shown that there was “affirmative 
misconduct” by the Government 2.5. succes needed auwn ne teas 298 


DISPUTES AND REMEDIES 
Appeals 


1. One element of an appeal was denied as the sanction for the appellant’s 
failure to answer certain interrogatories relating to that element. __.- 107 


Burden of Proof 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show______-_---_---- 12 

2. When the Government says that a claim is barred by a supplemental 
agreement it has the burden of proof as to the terms and conditions 
of that agreement... co 2062. Cc ec oe Se Sas eee eee 192 











INDEX-DIGEST 


CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 


Burden of Proof—Continued 


3. Where the contract specifies a particular test procedure to be used by the 
Government for compliance testing, and the contractor alleges 
improper test procedures by the Government, contractor has the 
burden of proving that the test procedures actually used by the 
Government were contrary to those specified, and that it incurred 
extra costs as a result thereof. Contractor failed to sustain its burden 
of proof, except with respect to the superspan claim__=-.---------- 

4. Contractor’s claims for extra costs allegedly incurred as a result of con- 
structive changes under the earthwork requirements of the contract 
were denied because the contractor failed to sustain its burden of 
proof-on the merite...ss2b-ssssasssssskes Psdssesei sass 2fosiga 


Damages 
Liquidated Damages 


1. When the Government assesses liquidated damages for late performance 
of a contract and the contractor asserts that the delay was excusable 
because of unusually severe weather, the contractor must show not 
only that the weather was bad (and delayed the work), but that the 
weather was worse than normal for that time and place___...------ 


Equitable Adjustments 


1. Where evidence established that faulty construction of original shoring 
and noncompliance with appropriate directives in reshoring process on 
the part of construction contractor’s own employees caused failure of 
cantilever lintel and collapse of masonry wall, the Board denies claim of 
entitlement to an equitable adjustment by the contractor for addi- 
tional costs incurred in reconstruction of masonry wall as well as 
claim for 30-day time extension, since the contractor failed to prove 
allegations of defective or inadequate Government drawings and 
SPSL ATOR CN ns cs co a a a at a a 

2. In a contract for placement of sand on a beach at Cape Hatteras where 
the contracting officer’s formula for computing an equitable adjust- 
ment for changed work did not consider the increased pumping time 
and increased maintenance caused by the change and did not allow for 
profit on the increased costs, the Board found that the contractor was 
entitled to an equitable adjustment based on those factors_______--_- 

3. Where a contractor accepted a contract containing a clause limiting an 
equitable adjustment for profit to 15 percent of the cost of changed 
work, he is bound by the limitation even though his contract price of 
$1.31 per cubic yard of sand exceeded his estimated contract costs 
of 75 cents per cubic yard by more than 15 percent___________-__-_- 

4. Appellant is entitled to an equitable adjustment of the contract price for 
costs incurred as a result of the changes under the superspan specifi- 
cations. Since the contractor was unable to establish the amount of its 
damages by reliable evidence, the total cost approach of pricing the 
contract adjustment was. rejected. The total cost approach is dis- 
favored as a measure of compensation because it assumes that the 
original bid was accurate, that the change was the sole cause of cost 
increases, and that the cost incurred was reasonable. The jury verdict 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 


Equitable Adjustments—Continued 


approach was used since mathematical exactness is not necessary and 
there existed some evidence which was deemed sufficient for that pur- 
pose. The Board also found the contractor had been excusably delayed 
by actions attributable tothe Government 


5. Where the contractor alleged extra costs but failed to establish that all 


such costs were due to the defective specifications, and where a Govern- 
ment audit shows that a substantial portion of such costs were in fact 
incurred but could not attribute such costs to that portion of the proj- 
ect relating to the defective specification, the Board will determine the 
amount of the equitable adjustment by utilizing the jury verdict 
approach... < 2.60u. ccta tance gadiahinns ieee oped eed et Bo: nose 


6. Where under a standard construction contract the liability of the Govern- 


ment for defective plans and specifications is clearly established but as 
a consequence of the contractor having failed to segregate the costs 
applicable to the constructive change it is not possible to determine 
precisely the extent to which the Government’s actions increased the 
cost of performance, the amount of the equitable adjustment to which 
the contractor is entitled is determined by the Board finding whether 
particular costs are allowable where that is possible and drawing 
inferences from the entire record where it is not possible to otherwise 
determine the proper allowances to be made for various aspects of the 
Claimed amount... 2. | 3 ee ee one ae ake oe eee ee 


7. Claims for extra costs incurred in the concrete lining of a canal attributed 


to heat encountered during delayed performance allegedly caused by 
defective plans and specifications is denied, where the Board finds 
that the delays experienced were the result of actions or inactions for 
which the contractor was responsible including (i) the failure to have 
necessary equipment operational weeks after concrete placement was 
to commence according to the contractor’s plan; (ii) the hiring of 
incompetent carpenters; and (iii) the manner in which the contractor 


Jurisdiction 


1. An insurance company is refused permission to participate directly in 





prosecution of an appeal proceeding with a view to recovering the 
amount paid to the contractor under a builder’s risk insurance policy 
as part of the contractor’s differing site conditions claim, where the 
grounds assigned for the participation are that the interests of the 
contractor and the insurance company may well prove to be adverse 
and that the insurance company has the right to participate directly 
by reason of its status as a partial subrogee, the Board finding (i) 
that the privity of contract rule rather than the real party in interest 
rule is controlling in appeal proceedings and (ii) that it has no au- 
thority under the Disputes. clause to adjudicate the rights of the 
contractor and the insurance company should they prove to be 
adverse, irrespective of whether such rights are asserted by the 
insurance company under a release and assignment of interest exe- 
cuted by the contractor or as a partial subrogee and without regard 
to the fact that the appellant had authorized the insurance company 
to file a separate complaint. and to prosecute its claim through its 
own attorneys in the appellant’s name....-._....-.--.--....---.-- 
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CONTRACTS—Continued 
DISPUTES AND REMEDIES—Continued 
Termination for Default 
Generally 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show_-____-_--_-.---- 


FORMATION AND VALIDITY 
Generally 


1. An internal decision memorandum signed by the Secretary of the Interior 
which recommends a contract negotiating position cannot ripen into 
a binding contract with an entity who has relied and acted upon 
some position recommended in the memorandum-.-_--------------- 


Cost-type Contracts 


1. Under a cost-plus-fixed-fee contract, a cost overrun is allowed where the 
Government’s refusal to fund the overrun was based on appellant’s 
failure to give timely notice under the Limitation of Cost clause and a 
subsequent audit report finds that the appellant was not aware of a 
22 percent increase in the actual overhead rate until a post-perform- 
ance audit was completed in accordance with the appellant’s approved 
groounting practices. 5. Sy) oe Ce he a ee Oe a a ee 

2. A Government motion for reconsideration is denied where the Board finds 
that a cost estimate (cost and pricing data) was not a firm offer to 
perform the work within the hours and at the prices or rates specified, 
but was rather simply the initial basis for negotiating a cost-plus- 
HXCUEC COMMTACH. = Ors ee CRE Ss See ee 


Negotiated Contracts 


1. When the Government issues a RFP to a sole source and the sole source 
submits three different proposals at different times and the Govern- 
ment issues a second and somewhat different solicitation and finally 
the Government and the sole source sign another document which is 
somewhat different from all prior solicitations and proposals and is 
complete in itself, that document is the contract and supersedes all 
brig? solicitations and Dronosals +n ete nent cima = <= 

2. Mere negotiations for a new contract do not imply rescission of an existing 
OTT 5a hh ct hi aa iw rR a te len tn Sat mee et 


FERFORMANCE OR DEFAULT 
Breach 


1. Where the Government obligates substantial funds to buy equipment and 
services but allows an option to extend the lease for computers that 
are essential for full performance of the contract to lapse and then 
fails to obligate funds to buy or lease these computers, the Govern- 
ment has prevented performance of the critical part of the contract 
and the contractor is justified in stopping work-_.___.__._.___----- 
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CONTRACTS—Continued 
PERFORMANCE OR DEFAULT—Continued 
Excusable Delays 


1, Where the Government obligates substantial funds to buy equipment and 


’ services but allows an option to extend the lease for computers that 
are essential for full performance of the contract to lapse and then 
fails to obligate funds to buy or lease these computers, the Govern- 
ment has prevented performance of the critical part of the contract 
and the contractor is justified in stopping work._____-_--__-_-_-_-- 


2. The Government, after waiver of the original delivery schedule, has the 


burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show____-_-__------- 


3. The Government’s opposition to appellant’s request for a hearing and 


its motion for partial summary judgment in a default termination 
case are both denied where the contractor contends and the Govern- 
ment denies that the delays experienced by the contractor in attempt- 
ing to perform the contract were excusable and the Board finds that 
determining whether delays are excusable in such circumstances 
involves resolving a fact question which should only be done after 
the parties have had an opportunity to present their evidence at a 
hearing where one has been requested____.._.-.-.2.-------------- 


Impossibility of Performance 


1. Where the Government obligates substantial funds to buy equipment 


and services but allows an option to extend the lease for computers 
that are essential for full performance of the contract to lapse and 
then fails to oviugate funds to buy or lease these computers, the 
Government has prevented performance of the critical part of the 
contract and the contractor is justified in stopping work_____----_--- 


2. A claim that performance of a well drilling contract is impossible is denied 


where the evidence shows only that the contractor has been unable to 
penetrate beyond 38 feet using two different drilling rigs and there is 
no evidence to show that no known drilling methods or equipment 
could enable the construction of a vertically aligned well at the 
required “Qepth foo coo ee ecco ave ee cease eae eee earn aascsue 


3. When the Government issues a contract which, unknown to the con- 


tractor, is defective because insufficient borrow is available from the 
designated borrow sites, and thereafter the Government issues three 
de facto change orders, at three different times, to make sufficient 
borrow available, and where the record discloses that the Government 
failed to reveal preaward knowledge that haul or overhaul would be 
required and that it had decided to substantially alter a borrow depth 
limit on the drawings, the Government is liable under the changes 
clause for the additional costs shown to be attributable to the Gov- 
ernmeént’s actionss:2. 252 “20022 OS Baa AR SOU Se RO ek 
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CONTRACTS—Continued 
PERFORMANCE OR DEFAULT—Continued 
Inspection 


1. Where the contract specifies a particular test procedure to be used by the 
Government for compliance testing, and the contractor alleges im- 
proper test procedures by the Government, contractor has the burden 
of proving that the test procedures actually used by the Government 
were contrary to those specified, and that it incurred extra costs as a 
result therof. Contractor failed to sustain its burden of proof, except 
with respect to the superspan claim 


Waiver and Estoppel 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the re- 
establishment, which, however, it failed to show 


ENDANGERED SPECIES ACT OF 1973 
SECTION 7 


Consultation 


1. Sec. 7 of the Endangered Species Act and the Secretary’s regulations re- 
quire consideration of not only the impacts of the particular activity 
subject to consultation, but also the cumulative effects of other ac- 
tivities or programs which may have similar impacts on a listed species 
oriite. habitatiss 25852225 Jeo ouokh Bos Sesto ss ss 

2. In determining which projects or activities should be evaluated while 
reviewing cumulative impacts to endangered species or their habitat, 
a “rule of reason”? should be applied which considers, tnter alia, the 
sequence of those impacts, the degree of administrative discretion 
remaining to be exercised, and similar factors 


ESTOPPEL 


1. The Government is not estopped from collecting royalty payments which 
are owed, even if it has accepted improper payments in the past 
EVIDENCE 
ADMISSIBILITY 


1. Evidence of the design and specifications in a subsequent contract over 
the same sand dunes involved in the instant appeal was not admis- 
sible and was properly excluded under Federal Rule of Evidence 407, 
when offered to prove design defects or feasibility of precautionary 
measures 


BURDEN OF PROOF 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show 
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FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 1969 
CLOSURE ORDERS 
Generally 


1. In an application for review of an imminent danger withdrawal order 
where the alleged imminently dangerous conditions relate to roof 
conditions, there is no guarantee from the face of a modification order 
issued by a different inspector 36 hours after the issuance of the original 
order that the conditions described in the modification existed at the 
time of the issuance of the original order.___--___.---------------- 

2. A modification order issued 36 hours after issuance of an imminent danger 
order while allegedly curing defects in the description in the original 
order of conditions or practices, did not satisfy the requirement of 
promptness of notification implicit in the mandate of sec. 107 of the 


MANDATORY SAFETY STANDARDS 
Self-rescue Devices 


1. Where a mine employee is observed underground without a self-rescue 
device, the operator properly may be held to be in violation of 30 
CER 75.1714-2(8) 2 co te ee ae oe eh er ae ee 


Violations 
Negligence 


1. An operator’s freedom from negligence is not a factor to be considered in 
determining whether a violation of a mandatory safety standard 
OCCUITOC .. oc 5 ncn a aneicen ence seo wee ees ee 


PENALTIES 
Reasonableness 


1. In view of the operator’s negligence in failing to provide ‘‘competent, 
substitute, supervisory personnel’ and the seriousness of the resultant 
mandatory safety standard violation of 30 CFR 75.301, a civil penalty 
assessment of $400 is not excessive.........---.----=------------- 


FEDERAL EMPLOYEES AND OFFICERS 
AUTHORITY TO BIND GOVERNMENT 


1. Reliance upon erroneous information provided by employees of the Bureau 
of Land Management cannot create any rights not authorized by law. 
The fact that a coal prospecting permittee alleges he was assured by 
BLM employees that he would receive permit extensions does not 
prevent the applicability of subsequent legislation which prohibits 
such extensions from causing his extension applications to be rejected_ 
2. The Government is not estopped from collecting royalty payments which 
are owed, even if it has accepted improper payments in the past_--- 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976 
RIGHTS-OF-WAY 


1. Applications for rights-of-way on public lands pending on Oct. 22, 1976, 
are to be considered as applications under Title V of the Federal 
Land Policy and Management Act of 1976, but existing regulations 
will govern the administration of public lands to the extent practical 
until new regulations are promulgated__...._____--_---.--.-------- 
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FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976—Continued 
RIGHTS-OF-WAY—Continued 


2. Under sec. 504(g) of the Federal Land Policy and Management Act of 
1976, payments for use of right-of-way sites should be on an annual 
basis at the fair market value unless the annual payment would be 
less than $100. Therefore, although lands may be appraised for a 
longer future period of time, lump-sum payments for future years 
may not be demanded for amounts exceeding the statutory amount; 
instead charges for such amounts should be made on an annual 
basis 


FEES 


(See also Accounts) 
1. “Rural Electrification Administration projects.” A right-of-way holder is 
not excused from payment of rental under 43 CFR 2802.1-7(c), by 
virtue of holding an REA loan, where such holder is neither a coop- 
erative or nonprofit organization 


HEARINGS 
(See also Administrative Procedure, Federal Coal Mine Health and Safety 


Act of 1969, Indian Probate, Mining Claims, Multiple Mineral Development 
Act, Rules of Practice) 


1. When the Bureau of Land Management has appraised the damages for a 
mineral trespass under 43 CFR Part 9230, a hearing will not be ordered 
and an appraisal will not be disturbed in the absence of an offer of 
specific substantial evidence that the determination is incorrect_---_- 

2. A request for a hearing will be denied in the absence of an assertion of 
fact which, if proved true, would entitle appellant to the relief 
SUNG ee SEE UE neat ake 8 a SEA MUR Mae te ee JS oe 

3. A request for a hearing will be denied when the facts are not in dispute 
and the determination rests on questions of law__-_-_------------- 


HOMESTEADS (ORDINARY) 


(See also Stock-Raising Homesteads) 
GENERALLY 


1. A homestead claimant in Alaska may be given credit for residence, culti- 
vation and improvements after the time his homestead application is 
filed but before allowance of entry where the land was subject to 
appropriation by him or included in an entry against which he had 
initiated a contest resulting in cancellation of the entry__-.-------- 


APPLICATIONS 


1. The rejection of a homestead application in Alaska merely because there 
are prior-filed homestead applications for the same land is improper 
and premature where no action has been taken on the conflicting 
applications. If a prior-filed application is allowed, the land comes 
within an allowed entry of record and a junior application must be 
rejected thereafter. However, if the prior application is rejected or 
withdrawn, it no longer bars allowance of a junior application_--_--- 
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INDEX-DIGEST 


FINAL PROOF 


1. A homestead claimant in Alaska may be given credit for residence, cul- 
tivation and improvements after the time his homestead application 
is filed but before allowance of entry where the land was subject to 
appropriation by him or included in an entry against which he had 
initiated a contest resulting in cancellation of the entry___----_--_- 

2. “Subject to appropriation by him.” The provision in 43 CFR 2511.4-2(a) 
permitting credit for residence and cultivation by a homestead entry- 
man before the date of entry if during that period the land was “subject 
to appropriation by him” does not refer to land for which there were 
prior-filed homestead applications which are subsequently withdrawn 
or rejected. Therefore, until action is taken on prior-filed applica- 
tions, final proof filed by a junior homestead applicant should not be 
rejected merely because the land is subject to the prior applications _- 

3. The mere fact homestead final proof in Alaska is filed before allowance 
of the homesteader’s application for entry does not preclude con- 
sideration of the final proof if entry is allowed___-_____-_-_-------- 

LANDS SUBJECT TO 

1. The rejection of a homestead application in Alaska merely because there 
are prior-filed homestead applications for the same land is improper 
and premature where no action has been taken on the conflicting ap- 
plications. If a prior-filed application is allowed, the land comes within 
an allowed entry of record and a junior application must be rejected 
thereafter. However, if the prior application is rejected or withdrawn, 
it no longer bars allowance of a junior application. _.._._----------- 


INDIAN PROBATE 
(See also Indian Tribes) 
HOMESTEAD RIGHT 
Generally 
1. The Department of the Interior has recognized homestead rights in those 


cases where such rights have been found necessary and purposeful in 
the distribution of intestate estates under State law.._.__._--------- 


INDIAN REORGANIZATION ACT OF JUNE 18, 1934 
Generally 
1. The Act recognizes two classes of persons who may take testator’s lands 


by devise, that is, any member of the Tribe having jurisdiction over 
such lands and legal heirs of the testator or testatrix._._.__.___-_--__- 


Construction of Sec. 4 
1. ‘Any heir of such member’’ as used in sec. 464 means those who would, in 
the absence of a will, have been entitled to share in the estate_--__-_-- 
STATE LAW 


Applicability to Indian Probate, Intestate Estates 
Generally 
1. Under sec. 5 of the General Allotment Act, 25 U.S.C. §348 (1976), the 


Department is required to apply the law of the State in which the 
allotment is located in determining the heirs of the deceased allottee - - - 
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INDEX-DIGEST 
INDIAN PROBATE—Continued 


TRIBAL COURTS 
Generally 


1. Decrees of Tribal courts regarding domestic relations of Indians have 
generally been recognized by the Department of the Interior, State 
courts, and Federal courts 


WILLS 
Generally 


1. There is a strong presumption that one who takes the time to write a will 
does not intend to die intestate 


Construction of 


1. In construing a will, the court is faced with the situation as it existed when 
the will was drawn and must consider all surrounding circumstances, 
the objects sought to be obtained and endeavor to determine what 
was in the testator’s mind when he made the bequests, and the court 
must not make a new will for testator or testatrix or warp his language 
in order to obtain a result which the court might feel to be right_____- 

2. It is well established that, in construing a will the courts will seek for and 
give effect to the intent, scheme, or plan of the testator, if it be lawful_ 

3. The intent must be gathered when possible from the words of the will, 
construed in their natural and obvious sense 


Disapproval of Will 


1. Regardless of scope of administrative law judge’s authority to grant or 
withhold approval of the will of an Indian under statute, there is not 
vested in the judge the power to revoke or rewrite a will or a part 
thereof which reflects a rational testamentary scheme disposing of trust 
or restricted property 


INDIAN TRIBES 
JURISDICTION 


1. An Indian tribe may exercise criminal jurisdiction over its members con- 
currently with a State where the State has assumed jurisdiction over 
the tribe’s reservation pursuant to Act of Aug. 15, 1953, Pub. L. 280, 
67 Stat. 588, 18 U.S.C. § 1162 (1976) 


SOVEREIGN POWERS 


1. An Indian tribe may exercise criminal jurisdiction over its members con- 

currently with a State where the State has assumed jurisdiction over 

the tribe’s reservation pursuant to Act of Aug. 15, 1953, Pub. L. 280, 

67 Stat. 588, 18 U.S.C. § 1162 (1976) 
INDIANS 


CRIMINAL JURISDICTION 


1, An Indian tribe may exercise criminal jurisdiction over its members 
concurrently with a State where the State has assumed jurisdiction 
over the tribe’s reservation pursuant to Act of Aug. 15, 1953, Pub. L. 
280, 67 Stat. 588, 18 U.S.C. § 1162 (1976) 
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532 INDEX-DIGEST . 


MINERAL LANDS 
GENERALLY Page 


1, When the Bureau of Land Management has appraised the damages for a 
mineral trespass under 43 CFR Part 9230, a hearing will not be ordered 
and an appraisal will not be disturbed in the absence of an offer of 
specific substantial evidence that the determination is incorrect______- 130 
MINERAL RESERVATION 


1. As to gravel, interpretations of the mineral reservation in patents issued 

by the United States under the Stock-Raising Homestead Act, 43 

U.S.C. § 299 (1970), must be consistent with the established rule 

that land grants are to be construed favorably to the Government, 

that nothing passes except what is conveyed in clear language, and 

that if there are doubts they are resolved for the Government, not 

ACAINSE 1b. oon 8 Fo a Se a ee rene etc ee ee 129 
2. In determining whether gravel is included in a mineral reservation in a 

patent issued under the Stock-Raising Homestead Act, 43 U.S.C. 

§ 299 (1970), the interpretation of the reservation must take into 

account the intended use for which the land was conveyed and those 

uses which the Government intended to reserve____-_-..._._____- 129 
3. A patent of land under the Stock-Raising Homestead Act, 43 U.S.C. 

§ 291 et seg. (1970), was not generally intended to give the grantee 

the right to use the land for mineral development and mineral develop- 

ment was to proceed only under the mineral laws_____.__.._____.__ 129 
4. “Ejusdem generis.”’ The ejusdem generis rule of construction may not be 

invoked to exclude gravel from the scope of a reservation of ‘‘all the 

coal and other minerals’ in patents issued under the Stock-Raising 

Homestead Act, 43 U.S.C. § 299 (1970), because this rule of con- 

struction can only be effectively applied where there is a series of 

specific terms which define a class so that one may construe a general 

term’ by :reference:to that-classuictes2 Juuctics ceils slvdee ase 129 
5. Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), 

contemplates the Department of the Interior retaining continuing 

jurisdiction and administration of mineral deposits reserved by that 

Attics siivaen sank Wobee ease Se Sans Gee eee 129 
6. “Public lands.’”’? Under 43 CFR 9239.0—-7 which defines a trespass, the 

term “public lands” includes mineral deposits reserved under the 

Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970)_---.-------- 130 
7. The declaration in the Surface Resources Act, 30 U.S.C. § 611 (1970), 

that no deposit of common varieties of gravel shall be deemed a valu- 

able mineral deposit within the meaning of the mining laws, was not 

intended to operate as a conveyance, to holders of patents, of any 

minerals reserved under the Stock-Raising Homestead Act, 43 U.S.C. 

$209: (O70). Efe! 42 A JO oss, OF, Te Ue, Cao Se Se 130 
8. Gravel in a valuable deposit is a mineral reserved to the United States in 

patents issued under the Stock-Raising Homestead Act, 43 U.S.C. 

$299 (1970). 2 ob coe cow ape kare een eee eee eee 130 











INDEX-DIGEST 


MINERAL LEASING ACT 


(See also Coal Leases and Permits, Oil and Gas Leases, Potassium Leases 
and Permits, Sodium Leases and Permits) 


GENERALLY 
1. The Federal coal program was substantially revised in 1975 by the Secre- 
tary in proper exercise of his discretion. The Bureau of Land Manage- 
ment did not act in an arbitrary and capricious manner when, under 
the new coal policy, it suspended applications for coal prospecting 
permit extensions and the applications were eventually rejected be- 
cause the Federal Coal Leasing Amendments Act of 1975 removed the 
authority to grant coal prospecting permit extensions. A program 
pursued for a period of time under a statutory grant of discretionary 
authority may be reviewed and revised at any time provided it is not 
done in an arbitrary manner and is done within the authority granted 


2. “Other related products.” “Other associated deposits.’”? When sodium or 
potassium brines are covered by leases conveying the exclusive right. 
to mine and dispose of sodium compounds and other related products 
or potassium compounds and other associated deposits, the leases 
convey the exclusive rights to all minerals dissolved in the brine, 
inoindifigdithium jibe: 2 asieeloal vi ad_ bo runul_sihoou nob donee 

3. “Leasing Act minerals.’”’ The Multiple Mineral Development Act, 30 
U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. § 525 (1970). “Leasing 
Act minerals” is defined as ‘‘all minerals which, upon Aug. 13, 1954, 
are provided in the mineral leasing laws to be disposed of thereunder.” 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
282 (1970), ‘‘other related products” along with sodium and potassium 
fall within the category of Leasing Act minerals which include lithium 
which is dissolved in a sodium or potassium brine___.-.____-_------ 

4. Sec. 9(b) of the Administrative Procedure Act, as amended, 5 U.S.C. 
§ 558(c) (1976), does not apply to coal prospecting permit extension 
applications because the prospecting is not an “activity of a continuing 
nature” within the meaning of the statute. As the Federal Coal Leasing 
Amendments Act of 1975, 90 Stat. 1083, 30 U.S.C.A. § 201 (West Supp. 
1977), removed the Secretary of the Interier’s discretion to grant 
extensions, applications for preference-right leases filed after expiration 
of the initial 2-year permit term, and during pendency of extension 
applications, cannot be issued... 202.2. boise Le lauelk osluusueu... 


LANDS SUBJECT TO 


1. “Other related products.” ‘‘Other associated deposits.’”? When sodium or 
potassium brines are covered by leases conveying the exclusive right 
to mine and dispose of sodium compounds and other related products 
or potassium compounds and other associated deposits, the leases 
convey the exclusive rights to all minerals dissolved in the brine, 
Hye ae ol 5 Tg Ey AS Ra a! Ne fe IE RE SR 
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534 INDEX-DIGEST 


MINERAL LEASING ACT—Continued 
LANDS SUBJECT TO—Continued Page 


2. ‘Leasing Act minerals.”” The Multiple Mineral Development Act, 30 
U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. § 525 (1970). ‘Leasing 
Act minerals” is defined as “all minerals which, upon Aug. 13, 1954, 
are provided in the mineral leasing laws to be disposed of thereunder.’’ 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
282 (1970), ‘‘other related products” along with sodium and potassium 
fall within the category of Leasing Act minerals which include lithium 
which is dissolved in a sodium or potassium brine___-.__-.__---_--- 171 

ROYALTIES 


1. ‘Gross value at the point of shipment to market.’”’ The royalty rate for 
products mined and disposed of under sodium and potassium leases 
must be imposed on the “gross value of the sodium (or potassium) 
compounds and other related products at the point of shipment to 
market,’’ which means the gross value of a refined product for sale 
in an established market, and in general, no deductions may be 
allowed for costs incurred in developing a product to a marketable 
condition except for the price of reagents which are chemically com- 


bined with the product sold from the lease__._-....-.-.-----.----- 171 
2. The Government is not estopped from collecting royalty payments which 
are owed, even if it has accepted improper payments in the past__-_-- 172 


3. The statute of limitations for filing claims on behalf of the Government 
in a Federal court need not be invoked in an administrative adjudica- 
tive proceeding to determine royalties due to the United States under 
mineral-leases..) sceusiug hawiet bins Spee Dabs 290s 8. 172 


MINING CLAIMS 


(See also Multiple Mineral Development Act, Surface Resources Act) 
DISCOVERY 


Generally 


1. A discovery exists only where minerals have been found in quantities such 
that a person of ordinary prudence would be justified in the further 
expenditure of his labor and means with the reasonable expectation of 
developing'a valuable mine. =2202 5024 30s Sob AP PA eh. 441 
2. A prudent man would be justified in expending his labor and means in 
developing an unpatented mining claim only where it appears that the 
mineralization on the claim in question is valuable enough to yield a 
fair market value in excess of the costs of its extraction, removal, and 
som em po men 95 sin pone a ies wis oe Bang a a he 441 
3. When the Government through the testimony of an expert mineral 
examiner has alleged a lack of valuable mineralization, the burden of 
showing the contrary by a preponderance of the evidence shifts to the 
CONTEBLCOS .. - one eww cemcc cas deste ees cca e es mee ee 442 
4. Isolated showings of high#&say values will not suffice to establish a dis- 
covery, especially where the claimants have attempted little or no 
development of the alleged mineral discovery 








INDEX-DIGEST 


MINING CLAIMS—Continued 
DISCOVERY—Continued 
Generally—Continued 


5. The sale of decorative building stone from the surface of a lode mining 
claim cannot support a claimant’s contention that a valuable mineral 
discovery has been made on such lode claim, decorative stone being 
locatable only under the provisions of the placer mining laws, 30 U.S.C. 
§ 161 (1976), and only where such stone is shown to be an “uncommon 
variety’ within the meaning of 30 U.S.C. § 611 (1976)______--_---_- 


LANDS SUBJECT TO 


1. “Leasing Act minerals.’? The Multiple Mineral Development Act, 30 
U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. § 525 (1970). ‘‘Leas- 
ing Act minerals” is defined as “all minerals which, upon Aug. 13, 
1954, are provided in the mineral leasing laws to be disposed of there- 
under.”’ 30 U.S.C. § 530 (1970). Because leases for sodium, potassium, 
and “other related products’’ are authorized pursuant to 30 U.S.C. §§ 
262, 282 (1970), ‘‘other related products” along with sodium and 
potassium fall within the category of Leasing Act minerals which 
include lithium which is dissoved in a sodium or potassium brine - - ~~ _- 


LOCATABILITY OF MINERAL 


Leasable Compounds 


1. “Leasing Act minerals.’”’ The Multiple Mineral Development Act, 30 
U.S.C. §524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. $525 (1970). ‘‘Leasing 
Act minerals” is defined as ‘‘all minerals which, upon Aug. 13, 1954, are 
provided in the mineral leasing laws to be disposed of thereunder.”’ 
30 U.S.C. §530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§262, 
282 (1970), ‘‘other related products” along with sodium and potassium 
fall within the category of Leasing Act minerals which include lithium 
which is dissolved in a sodium or potassium brine___--.---_--------- 


SPECIFIC MINERAL(S) INVOLVED 
Generally 


1. “Leasing Act minerals.”” The Multiple Mineral Development Act, 30 
U.S.C. §524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open 
to location under the mining laws under 30 U.S.C. §525 (1970). 
“Leasing Act minerals” is defined as “‘all minerals which, upon Aug. 13, 
1954, are provided in the mineral leasing laws to be disposed of there- 
under.” 30 U.S.C. §530 (1970). Because leases for sodium, potassium, 
and “other related products” are authorized pursuant to 30 U.S.C. 
§§ 262, 282 (1970), “other related products” along with sodium and 
potassium fall within the category of Leasing Act minerals which in- 
clude lithium which is dissolved in a sodium or potassium brine-_-_---_-- 
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536 INDEX-DIGEST 


MULTIPLE MINERAL DEVELOPMENT ACT 
GENERALLY Page 


1. “Leasing Act minerals.’”’ The Multiple Mineral Development Act, 30 
U.S.C. §524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open 
to location under the mining laws under 30 U.S.C. §525 (1970). 
“Leasing Act minerals” is defined as “‘all minerals which, upon Aug. 13, 
1954, are provided in the mineral leasing laws to be disposed of there- 
under.” 30 U.S.C. $530 (1970). Because leases for sodium, potassium, 
and “other related products” are authorized pursuant to 30 U.S.C. 
§§262, 282 (1970), ‘“‘other related products’ along with sodium and 
potassium fall within the category of Leasing Act minerals which 
include lithium which is dissolved in a sodium or potassium brine_-___-_ 171 


OIL AND GAS LEASES 
GENERALLY 


1. The boundary of an oi] and gas lease covering lands riparian to a navigable 

river is the meander line indicated on the official plat of survey and not 

the waterline. Thus, lands accreted to the leased lands may be sepa- 

fatelf Tenked ei! ARS se SES Deeb rae Jatawee Ger ae ee 154 
2. An oil and gas lease is ‘‘issued”’ on the day it is signed by the authorized 

officer of the Department of the Interior, although it is not effective, 

per 43 CFR 3110.1-2, until the first day of the month following its 

date of issubnes fo) te le ee eS A ee ech 225 
3. The Department of the Interior has the authority to issue orders to oil and 

gas lessees to protect all of the natural resources of the Continental 

Shelf. An order which requires lessees to shut in wells during welding 

or burning operations will be sustained on appeal as not being arbitrary 

or unjustified where the record shows that a number of companies had 

followed the practice even when it was not required, where the order 

is not so prohibitive as to effect a pro tanto cancellation of the lease, and 

where departures from the order may be granted in certain situations... 347 
4. An application for an oil and gas lease filed in the name of a person deceased 

at the time of filing is properly rejected as there then was no offeror 

qualified: to»hold: alleasetuiici Jaf eolavnl Joc A oie Bat 404 


APPLICATIONS 
Generally 


1. Where BLM issues a decision requiring that an oil and gas offeror submit 
additional advance rental within 30 days, and the offeror files a timely 
appeal to this Board, the running of the 30 days is suspended. Fol- 
lowing affirmation by this Board of BLM’s decision, the offeror is 
properly given the entire 30 days within which to submit the addi- 
tional rental . vs nbn<8 erccien Secs ce Sree eee 225 
2. An oil and gas offer which is accompanied by advance rental of $0.50 per 
acre may not be rejected as not including sufficient advance rental, 
per 43 CFR 3103.3-2, 3111.1-1(d) and (e)(1), if the regulation 
raising the rental to $1 is not in effect when the offer was filed_____-- 22 
3. The simultaneous drawing system presupposes that each properly filed 
offer be afforded the same opportunity for priority consideration. This 
requires that when drawing entry cards are improperly omitted from 
a drawing, the first drawing be considered as void, and priorities 
established at a second drawing, in which all entry cards are included, 
shall control consideration for the oil and gas lease____._._-._..____-- 380 


or 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Generally—Continued 


4, While the Department of the Interior does not require oil and gas lease 
drawing entry cards to be signed and dated at the same time, the 
signer does attest to the truth of the statements on the card as of the 
date of the card and is bound by and to its terms_____-___-_._____- 

5. A final Departmental appellate decision construing a regulation will be 
given immediate effect, and will not be applied with prospective effect 
only, unless the decision alters materially the interpretation given the 
regulation by earlier Departmental decisions or official published 
opinions, and unless the equitable benefit of the decision is not out- 
weighed by ill effects of allowing a benefit in derogation of the regula- 
3s ep Mi De ge Re ae Sept IR Sian Silly: Sigalile a aly att alemenpe pg apaie ye lie le ates clara 


Attorneys-in-Fact or Agents 


1. Where a contract between an oil and gas lease offeror and a leasing service 
created an agency relationship, in the absence of circumstances giving 
the agent an authority coupled with an interest, the agent’s author- 
ity ordinarily terminated upon the death of the principal. If the leasing 
service had an interest, a lease could not issue to the estate of the 
deceased if no statement was filed delineating the nature and extent of 
that interest as required by 43 CFR 3102.7.__..---_-_------------ 

2. Where a drawing entry card form of offer to lease a parcel of land for oil 
and gas is prepared by a person or corporation having discretionary au- 
thority to act on behalf of the named offeror, and the offer is signed by 
such agent or attorney-in-fact on behalf of the offeror, the requirements 
of 43 CFR 3102.6-1 apply, so that separate statements of interest 
by both the offeror and the agent must be filed, regardless of whether 
he signed his principal’s name or his own name as his principal’s agent 
or attorney-in-fact, and regardless of whether the signature was 
applied manually or mechanically 


Drawings 


1. Established and long-standing Departmental policy relating to the ad- 
ministration of the simultaneous oil and gas leasing system is binding 
on all employees of the Bureau of Land Management, until such 
time as,it.is. properly changed... .2- sda. c2ee ewe ceus cece eels. 

2. The simultaneous drawing system presupposes that each properly filed 
offer be afforded the same opportunity for priority consideration. 
This requires that when drawing entry cards are improperly omitted 
from a drawing, the first drawing be considered as void, and priorities 
established at a second drawing, in which all entry cards are included, 
shall control consideration for the oil and gas lease______________--- 

3. Where a drawing entry card form of offer to lease a parcel of land for oil 
and gas is prepared by a person or corporation having discretionary 
authority to act on behalf of the named offeror, and the offer is signed 
by such agent or attorney-in-fact on behalf of the offeror, the re- 
quirements of 43 CFR 3102.6—-1 apply, so that separate statements of 
interest by both the offeror and the agent must be filed, regardless 
of whether he signed his principal’s name or his own name as his 
principal’s agent or attorney-in-fact, and regardless of whether the 
signature was applied manually or mechanically.__________--__---- 

285-189—79 8 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 


Sole Party in Interest 


1. Where a contract between an oil and gas lease offeror and a leasing 
service created an agency relationship, in the absence of circumstances 
giving.the agent an authority coupled with an interest, the agent’s 
authority ordinarily terminated upon the death of the principal. If 
the leasing service had an interest, a lease could not issue to the 
estate of the deceased if no statement was filed delineating the nature 
and extent of that interest as required by 43 CFR 3102.7___________ 


FIRST QUALIFIED APPLICANT 


1. An application for an oil and gas lease filed in the name of a person 
deceased at the time of filing is properly rejected as there then was 
no ‘omeror, qualified.to hold :aJdease... .22c 262 see Sosa ee eee 


LANDS SUBJECT TO 


1. Unsurveyed fast lands, formed by accretion to public land or to lands 
patented with an oil and gas reservation, riparian to a navigable 
river and lying within the meander lines of that navigable river, as 
recorded on the official plat, may be leased provided that a proper 
offer is received and the other relevant conditions precedent to leasing 
RYO WCU. « wo nce aa cae Sele een a eo Ra eae eee een ee 

2. Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where 
title to the land or reserved interests in the land remains in the 
TUMMItOU SUBUEB one hoe tn nee ee eet ee ee eee 

3. The boundary of an oil and gas lease covering lands riparian to a navigable 
river is the meander line indicated on the official plat of survey and 
not the waterline. Thus, lands accreted to the leased lands may be 
RODATAVELY IGHNOO = Soe eee oon ee ee ee ene Se ee ee, 


PRODUCTION 


1. The Department of the Interior has the authority to issue orders to oil and 
gas lessees to protect all of the natural resources of the Continental 
Shelf. An order which requires lessees to shut in wells during welding 
or burning operations will be sustained on appeal as not being arbitrary 
or unjustified where the record shows that a number of companies had 
followed the practice even when it was not required, where the order 
is not so prohibitive as to effect a pro tanto cancellation of the lease, and 
where departures from the order may be granted in certain situations_ 


RENTALS 


1. A check tendered prior to the due date of an oil and gas lease annual rental 
payment, which is properly dishonored by the drawee bank, does not 
constitute timely payment. But where return of the check results from 
a confirmed bank error, subsequent collection and payment of the 
check relates back to the time of the original tender, and payment is 
RAINY os i oa no artis oh — ik cel ph ie a ce cea Dak ei aie ee ek 
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OIL AND GAS LEASES—Continued 
RENTALS—Continued 


2. Annual rental payments on oil and gas leases are sent to depositories desig- 
nated by the Secretary of the Treasury if their location permits the 
deposit to be hand carried; otherwise, the deposits are mailed to the 
Denver Branch of the Kansas City Federal Reserve Bank. Washing- 
ton, D.C., offices of the Bureau of Land Management may send de- 
posits to the Cash Division of the Treasury Department. All checks 
drawn on foreign banks or foreign branches of United States banks 
must be sent for deposit to the Cash Division of the Treasury De- 
pee Air) 2S A AE eet is ea et ae ne mee NMI, Aenerohe Nap mere 8g t 

3. An oil and gas lease rental payment check returned to the Bureau of Land 


Management because a Federal Reserve Bank will not accept for col-— 


lection checks drawn on foreign banks, but which could be collected 
through the Cash Division of the Treasury Department and would be 
honored by the drawee bank, is not ‘‘uncollectible’’_._._________- 

4. An oil and gas offer which is accompanied by advance rental of $0.50 per 
acre may not be rejected as not including sufficient advance rental, 
per 43 CFR 3103.3-2, 3111.1-1(d) and (e)(1), if the regulation raising 
the rental to $1 is not in effect when the offer was filed 

SUSPENSIONS 


1. A nonproducing oil and gas lease expires and may not be retroactively 
suspended when there is no suspension application pending at the time 
of expiration. The filing of an application for permit to drill and Geo- 
logical Survey’s delay in acting on the application do not create a de 
facto suspension of the lease 


TERMINATION 


1. A check tendered prior to the due date of an oil and gas lease annual rental 
payment, which is properly dishonored by the drawee bank, does not 
constitute timely payment. But where return of the check results 
from a confirmed bank error, subsequent collection and payment of 
the check relates back to the time of the original tender, and payment 
bs gtparne lang Atay Lae ts pS a ths Lie ee | opal MB dgaliheR Saye Relpeen So dock AE 

2. A nonproducing oil and gas lease expires and may not be retroactively 
suspended when there is no suspension application pending at the time 
of expiration. The filing of an application for premit to drill and Geo- 
logical Survey’s delay in acting on the application do not create a de 
SEITE, RAPE MORELEULTOR CME NO MS a a ea es as ca ps ears ea ch 


OUTER CONTINENTAL SHELF LANDS ACT 
(See also Oil and Gas Leases) 
OIL AND GAS LEASES 


1. The Department of the Interior has the authority to issue orders to oil 
and gas lessees to protect all of the natural resources of the Con- 
tinental Shelf. An order which requires lessees to shut in wells during 
welding or burning operations will be sustained on appeal as not being 
arbitrary or unjustified where the record shows that a number of 
companies had followed the practice even when it was not required, 
where the order is not so prohibitive as to effect a pro tanto cancellation 
of the lease, and where departures from the order may be granted in 
certain situations 
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OUTER CONTINENTAL SHELF LANDS ACT—Continued 
OPERATING PROCEDURES 


1. The Department of the Interior has the authority to issue orders to oil : 


and gas lessees to protect all of the natural resources of the Continental 
Shelf. An order which requires lessees to shut in wells during welding 
or burning operations will be sustained on appeal as not being arbitrary 
or unjustified where the record shows that a number of companies had 
followed the practice even when it was not required, where the order 
is not so prohibitive as to effect a pro tanto cancellation of the lease, 
and where departures from the order may be granted in certain 
SUT GLONIS a cpm lad ao ring ce 


PATENTS OF PUBLIC LANDS 
GENERALLY 


i. 


2. 


“An Act granting public lands to the town of Silverton, Colorado, for 
public park purposes”’ (43 Stat. 980, Fel. 25, 1925)_____._.__.______ 
The above Act and the patent issued in accordance therewith require 
that the lands granted be used for public park purposes only, and the 
town’s attempt to lease a portion of the lands for the construction of 
camper sites does not violate the Act and patent since the use of a 
limited part of the patented land for camper sites is consistent with 
recreational and public park purposes.._--.--.---4--~-:---.---.-- 


RESERVATIONS 


i. 


or 


As to gravel, interpretations of the mineral reservation in patents issued 
by the United States under the Stock-Raising Homestead Act, 43 
U.S.C. § 299 (1970), must be consistent with the established rule 
that land grants are to be construed favorably to the Government, 
that nothing passes except what is conveyed in clear language, and 
that if there are doubts they are resolved for the Government, not 
ISG 0 SS a oe ae ee eee oe eg ee 


. In determining whether gravel is included in a mineral reservation in a 


patent issued under the Stock-Raising Homestead Act, 43 U.S.C. 
§ 299 (1970), the interpretation of the reservation must take into 
account the intended use for which the land was conveyed and those 
uses which the Government intended to reserve_._._._-__--__--_- 


. A patent of land under the Stock-Raising Homestead Act, 43 U.S.C. 


§ 291 ei seq. (1970), was not generally intenced to give the grantee the 
right to use the land for mineral development and mineral develop- 
ment was to proceed only under the mineral laws_____________-___- 


. “Hijusdem generis.’”’ The ejusdem generis rule of construction may not be 


invoked to exclude gravel from the scope of a reservation of ‘‘all the 
coal and other minerals” in patents issued under the Stock-Raising 
Homestead Act, 43 U.S.C. § 299 (1970), because this rule of con- 
struction ean only be effectively applied where there is a series of 
specific terms which define a class so that one may construe a general 
term by reference:to}that class: ius leube sebsowa sh. Jladdlsigediz. 


. Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), 


contemplates the Department of the Interior retaining continuing 
jurisdiction and administration of mineral deposits reserved by that 
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“PATENTS OF PUBLIC LANDS—Continued 
»RESERVATIONS—Continued Page 


6. “Publie lands.” Under 43 CFR 9239.0-7 which defines a trespass, the 
term ‘‘public lands’ includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970)___-2-._____- 130 
7. The declaration in the Surface Resources Act, 30 U.S.C. § 611 (1970), 
that no deposit of common varieties of gravel shall be deemed a 
valuable mineral deposit within the meaning of the mining laws, was 
not intended to operate as a conveyance, to holders of patents, of any 
minerals reserved under the Stock-Raising Homestead Act, 43 U.S.C. 
§: 200) (FOTO) escat sof eo Jo eigogeb_an sedges Bus _zalales 130 
8. Gravel in a valuable deposit is a mineral reserved to the United States in 
patents issued under the Stock-Raising Homestead Act, 43 U.S.C. 
§:290; GOTO) o so seih oil ot socal spies Lavurtonr alt si_nshivrocau = 130 
‘9. Unsurveyed fast lands, formed by accretion to public land or to lands 
patented with an oil and gas reservation, riparian to a navigable river 
and lying within the meander lines of that navigable river, as recorded 
on the official plat, may be leased provided that a proper offer is 
received and the other relevant conditions precedent to leasing are 


10. Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where 
title to the land or reserved interests in the land remains in the United 
i he all Nek pa gr tiie np pa NS kh An Ae PU ee ie wile ately Sie I een enti ee 154 


PAYMENTS 


(See also Accounts) 
GENERALLY 


1. A check tendered prior to the due date of an oil and gas lease annual rental 
payment, which is properly dishonored by the drawee bank, does not 
constitute timely payment. But where return of the check results from 
a confirmed bank error, subsequent collection and payment of the 
check relates back to the time of the original tender, and payment is 


2. Annual rental payments on oil and gas leases are sent to depositories 
designated by the Secretary of the Treasury if their location permits 
the deposit to be hand carried; otherwise, the deposits are mailed to 
the Denver Branch of the Kansas City Federal Reserve Bank. Wash- 
ton, D.C., offices of the Bureau of Land Management may send de- 
posits to the Cash Division of the Treasury Department. All checks 
drawn on foreign banks or foreign branches of United States banks 
must be sent for deposit to the Cash Division of the Treasury 
POUAT NON bs00 9. 35 Lt et gpa ens ye eo ee al 70 
-3. An oil and gas lease rental payment check returned to the Bureau of Land 
Management because a Federal Reserve Bank will not accept for 
collection checks drawn on foreign banks, but which could be collected 
through the Cash Division of the Treasury Department and would be 
honored by the drawee bank, is not “‘uncollectible’’_._._._.____.__~- 70 
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POTASSIUM LEASES AND PERMITS 
GENERALLY 


1. “Other related products.” “Other associated deposits.’”?’ When sodium or 
potassium brines are covered by leases conveyirg the exclusive right to 
mine and dispose of sodium compounds and other related products or 
potassium compounds and other associated deposits, the leases convey 
the exclusive rights to all minerals dissolved in the brine, including 
lithium. sedo sero? occ BSS Bi ee 2a See a Dae SE 

2. “Leasing Act minerals.”” The Multiple Mineral Development Act, 30 
U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. § 525 (1970). ‘‘Leasing 
Act minerals’”’ is defined as “‘all minerals which, upon Aug. 13, 1954, 
are provided in the mineral leasing laws to be disposed of thereunder.”’ 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
282 (1970), ‘‘other related products” along with sodium and potas- 
sium fall within the category of Leasing Act minerals which include 
lithium which is dissolved in a sodium or potassium brine 


ROYALTIES 


1. “Gross value at the point of shipment to market.’”’ The royalty rate for 
products mined and disposed of under sodium and potassium leases 
must be imposed on the “gross value of the sodium (or potassium) 
compounds and other related products at the point of shipment to 
market,’’ which means the gross value of a refined product for sale in 
an established market, and in general, no deductions may be allowed 
for costs incurred in developing a product to a marketable condition 
except for the price of reagents which are chemically combined with 
the product sold from the lease 


PUBLIC LANDS 


(See also Accretion, Avulsion) 
ADMINISTRATION 


1. Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), 
contemplates the Department of the Interior retaining continuing 
jurisdiction and administration of mineral deposits reserved by that 

2. “Public lands.’”’ Under 43 CFR 9239.0-7 which defines a trespass, the 
term “public lands’? includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970)_-.---------- 


DISPOSAL OF 


Generally 


1. “An Act granting public lands to the town of Silverton, Colorado, for 
public park purposes” (43 Stat. 980, Feb. 25, 1925)_.-..----------- 
2. The above Act and the patent issued in accordance therewith require that 
the lands granted be used for public park purposes only, and the town’s 
attempt to lease a portion of the lands for the construction of camper 
sites does not violate the Act and patent since the use of a limited part 
of the patented land for camper sites is consistent with recreational 
and public park purposes... 2 <- -2 2-5 c6 se eecl wee eeeane eee 
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PUBIC LANDS—Continued 
JURISDICTION OVER 


1. Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where 
title to the land or reserved interests in the land remains in the United 
oP Od Sa ae pee ABC RINE Teg 1S OS SO ONY BE a RM es WEST, LR AR 


LEASES AND PERMITS 


1. Unsurveyed fast lands, formed by accretion to public land or to lands 
patented with an oil and gas reservation, riparian to a navigable river 
and lying within the meander lines of that navigable river, as recorded 
on the official plat, may be leased provided that a proper offer is 
received and the other relevant conditions precedent to leasing are 
51 Sih ea giles AR ER toe, Nah Bi ape Id Mh la AP rl eS ORE FG FS al ee 

2. The boundary of an oil and gas lease covering lands riparian to a navigable 
river is the meander line indicated on the official plat of survey and not 
the waterline. Thus, lands accreted to the leased lands may be sep- 
arately leased 


RIPARIAN RIGHTS 


1. Unsurveyed fast lands, formed by accretion to public land or to lands 
patented with an oil and gas reservation, riparian to a navigable river 
and lying within the meander lines of that navigable river, as re- 
corded on the official plat, may be leased provided that a proper offer 
is received and the other relevant conditions precedent to leasing are 

2. Federal law determines the legal characterization of accretions, avulsions, 
and relictions to land riparian to navigable bodies of water, where 
title to the land or reserved interests in the land remains in the United 

3. Federal law follows the common law in distinguishing between accretion 
and avulsion. Accretion is the gradual and imperceptible addition of 
land to adjacent riparian land. Title to accreted lands inures to the 
uplands owner. Avulsion is the sudden perceptible shifting of the 
course of a river or stream. In the case of avulsion, title to the avulsed 
land is not lost by its former owner nor does it accrue to the owner of 
what was formerly the opposite bank 


RECLAMATION LANDS 
GENERALLY 


1. Where lands are receiving benefits from both an SRPA loan project and 
an ordinary reclamation project, general reclamation law, including 
residency and acreage limitations, apply to those lands_____.-.---- 

INCLUSION AND EXCLUSION OF WITHIN IRRIGATION DISTRICT 


1. Sec. 9(e) of the Reclamation Project Act of 1939, 43 U.S.C. § 485h(e) 
(1970), does not give the Secretary any independent authority for 
entering water service contracts for areas except as separately author- 
ized by Congress 


IRRIGABLE LANDS 


1. Certification that lands are irrigable is a separate and distinct process 
from authorizing a Bureau of Reclamation project and cannot be 
construed as authorization to serve lands in excess of those specifically 
qutnorized in: the project 80b.. 2.22 62 ooo ee co mncaneesacascd 
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REGULATIONS 


(See also Administrative Procedure) 
GENERALLY Page 


1. Asan amendment tothe Alaska Native Claims Settlement Act, P.L. 94-204, 
89 Stat. 1145, 43 U.S.C. § 1611 (Supp. IV, 1974), is subject to both 
the provisions of ANCSA and the regulations promulgated to imple- 
ment ANCSA, unless such provisions or regulations conflict with, or 
are specifically excepted or preempted in the amendment-_-_-_-_----. 463 


APPLICABILITY 


1. Applications for rights-of-way on public lands pending on Oct. 22, 1976, 
are to be considered as applications under Title V of the Federal Land 
Policy and Management Act of 1976, but existing regulations will 
govern the administration of public lands to the extent practical until 
new regulations are promulgated.______..-.-_----_--.-.-----.---- 207 
2. A final Departmental appellate decision construing a regulation will be 
given immediate effect, and will not be applied with prospective effect 
only, unless the decision alters materially the interpretation given the 
regulation by earlier Departmental decisions or official published opin- 
ions, and unless the equitable benefit of the decision is not outweighed 
by ill effects of allowing a benefit in derogation of the regulation. _-- 408 


RIGHTS-OF-WAY 
(See also Outer Continental Shelf Lands Act, Reclamation Lands) 
GENERALLY 


1. A request for rent-exempt status for a right-of-way granted for telephone 
poles and lines pursuant to the Act of Mar. 4, 1911, 43 U.S.C. § 961 
(1970), is properly denied where the terms of the grant clearly state 
that the grant is made in consideration of periodic rental payments and 
contains no authorization for rent-exempt status___._._._._-.---------- 186 
2. “Rural Electrification Administration projects.’’ A right-of-way holder is 
not excused from payment of rental under 43 CFR 2802.1-7(c), by 
virtue of holding an REA loan, where such holder is neither a coopera- 
tive or nonpront ofwanigation.._. so. cs ee ee ees 186 
. Applications for rights-of-way on public lands pending on Oct. 22, 1976, 
are to be considered as applications under Title V of the Federal 
Land Policy and Management Act of 1976, but existing regulations 
will govern the administration of public lands to the extent practical 
until new regulations are promulgated__.._...-.------------------- 207 
. “Fair market value.” As used in 43 CFR 2802.1-7, “fair market value” 
of a communication site right-of-way is the amount in cash, or on 
terms reasonably equivalent to cash, for which in all probability the 
right to use the site would be granted by a knowledgeable owner willing 
but not obligated to grant to a knowledgeable user who desired but is 
not obligated, 10:s0 vse 23 ou 2 sk eo ik a eh a 5 OE 207 
The comparable lease method of appraisal of microwave communication 
sites, which involves the comparison of comparable rental data from 
other leased sites with data from the subject site, is the preferred 
method of determining the fair market rental value of the right-of- 
way where there is sufficient comparable data available__...___.---- 207 
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RIGHTS-OF-WAY—Continued 
GENERALLY—Continued Page 


6. Appraisals of rights-of-way for communication sites will be upheld if no 
error is shown in the appraisal methods used by the Bureau of Land 
Management and the appellant fails to show by convincing evidence 
that the charges are excessive. Where an appellant has raised-sufficient 
doubt that the Bureau préperly considered the highest and best use 
of a right-of-way in determining comparability of other sites as a 
basis for the use charges, the case may be remanded for the Bureau 
to reconsider whether a further appraisal or adjustments in the 
Spprausea Valucs su0uid DG Mnde. 0 ne eo eee 207 
7. Where a grantee seeks renewal of a right-of-way for a communication 
site, the Bureau of Land Management should require an advance 
annual payment at the rate formerly charged until a new fair market 
value rate may be established by appraisal. In the absence of contrary 
directives, the guideline in 43 CFR 2802.1-7(e) should be applied to 
renewals of existing rights-of-way. Increased charges may not be 
imposed retroactively, but are only imposed by the authorized officer, 
after reasonable notice and opportunity for hearing, beginning with 
the next charge year after the officer’s decision_-__.__.....__-_------ 208 
8. Interest may be imposed on use charges for right-of-way sites depending 
on considerations of fairness and equity. In the absence of contrary 
directives, interest may be imposed for occupancy of a site where use 
charges should have been imposed at the same rate as past permitted 
use. Also, interest may be imposed on increased charges due on an 
annual basis for the years prior to payment of such amount__-__-__--- 208 


RULES OF PRACTICE 
APPEALS 
Generally 


1. A request for an oral argument before the Board of Land Appeals may be 
denied when legal issues are well briefed and no useful purpose would 
fis ys cara af lg Ale San 3 eee he lg pm pS Pe lege tod, Ata lw lay sec. 404 


Burden of Proof 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the re- 
establishment, which, however, it failed to show________----------- 12 


Dismissal 


1. The Government’s opposition to appellant’s request for a hearing and its 
motion for partial summary judgment in a default termination case are 
both denied where the contractor contends and the Government denies 
that the delays experienced by the contractor in attempting to perform 
the contract were excusable and the Board finds that determining 
whether delays are excusable in such circumstances involves resolving 
a fact question which should only be done after the parties have had 
an opportunity to present their evidence at a hearing where one has 
GORE FOCHIOR CED 557 ates Sa eid te es oe BBs etree oe dé 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 
Effect of 


1. Where BLM issues a decision requiring that an oil and gas offeror submit 
additional advance rental within 30 days, and the offeror files a timely 
appeal to this Board, the running of the 30 days is suspended. Following 
affirmation by this Board of BLM’s decision, the offeror is properly 
given the entire 30 days within which to submit the additional rental__ 

2. When an appeal is filed with the Board of Surface Mining and Reclamation 
Appeals from a decision made by the Office of Surface Mining Reclama- 
tion and Enforcement, that office loses jurisdiction and has no author- 
ity to take any action concerning it until that jurisdiction is restored 
by action of the Board that is dispositive of the appeal 


Hearings 


1. The Government’s opposition to appellant’s request for a hearing and 
its motion for partial summary judgment in a default termination 
case are both denied where the contractor contends and the Govern- 
ment denies that the delays experienced by the contractor in attempt- 
ing to perform the contract were excusable and the Board finds that 
determining whether delays are excusable in such circumstances in- 
volves resolving a fact question which should only be done after the 
parties have had an opportunity to present their evidence at a hearing 
where one has been requested 


Motions 


1. The Government’s opposition to appellant’s request for a hearing and its 
motion for partial summary judgment in a default termination case 
are both denied where the contractor contends and the Government 
denies that the delays experienced by the contractor in attempting to 
perform the contract were excusable and the Board finds that deter- 
mining whether delays are excusable in such circumstances involves 
resolving a fact question which should only be done after the parties 
have had an opportunity to present their evidence at a hearing where 
one has been requested 


Reconsideration 


1. A request for allowance of attorney fees is denied on a motion for recon- 
sideration where the prior decision specifically considered and dis- 
allowed these costs in accordance with prevailing law__------------ 

2. A motion for reconsideration is denied where based on the same argu- 
ments made and fully considered in the principal decision____-----~- 

3. A Government motion for reconsideration is denied where the Board 
finds that a cost estimate (cost and pricing data) was not a firm offer 
to perform the work within the hours and at the prices or rates speci- 
fied, but was rather simply the initial basis for negotiating a cost- 
plus-fixed-fee contract 


Standing to Appeal 


1. An insurance company is refused permission to participate directly in 
prosecution of an appeal proceeding with a view to recovering the 
amount paid to the contractor under a builder’s risk insurance policy 
as part of the contractor’s differing site conditions claim, where the 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 


Standing to Appeal—Continued 


grounds assigned for the participation are that the interests of the 
contractor and the insurance company may well prove to be adverse 
and that the insurance company has the right to participate directly 
by reason of its status as a partial subrogee, the Board finding (i) 
that the privity of contract rule rather than the real party in interest 
rule is controlling in appeal proceedings and (ii) that it has no author- 
ity under the Disputes clause to adjudicate the rights of the contractor 
and the insurance company should they prove to be adverse, irrespec- 
tive of whether such rights are asserted by the insurance company 
under a release and assignment of interest executed by the contractor 
or as a partial subrogee and without regard to the fact that the appel- 
lant had authorized the insurance company to file a separate com- 
plaint and to prosecute its claim through its own attorneys in the 
WECHATG 8: RAMOS ee cee ge es Ei gee 


HEARINGS 


1, A request for a hearing will be denied in the absence of an assertion of fact 
which, if proved true, would entitle appellant to the relief sought-_-~_--_- 


WITNESSES 


1. The Government, after waiver of the original delivery schedule, has the 
burden of proof that the unilaterally established new schedule is 
reasonable under all the circumstances existing at the time of the 
reestablishment, which, however, it failed to show_-.-.-------------- 


SECRETARY OF THE INTERIOR 


1. The Federal coal program was substantially revised in 1975 by the Secre- 
tary in proper exercise of his discretion. The Bureau of Land Manage- 
ment did not act in an arbitrary and capricious manner when, under 
the new coal policy, it suspended applications for coal prospecting 
permit extensions and the applications were eventually rejected be- 
cause the Federal Coal Leasing Amendments Act of 1975 removed the 
authority to grant coal prospecting permit extensions. A program 
pursued for a period of time under a statutory grant of discretionary 
authority may be reviewed and revised at any time provided it is not 
done in an arbitrary manner and is done within the authority granted 
By Congress. 20) A St ere Se ee Jee ee eee 


SEGREGATION 
GENERALLY 


1. There is a legal distinction between the administrative segregation of 
land under application for withdrawal, pending action on the appli- 
cation, and the completed withdrawal itself_-_......--_------------ 

2. “Segregation” is an administrative procedure preliminary to favorable or 
unfavorable action on a withdrawal application by the Secretary of 
the Interior in the exerdise of his delegated authority under the 
Pickett Act, 43 U.S.C. § 141 et seg. (1970), and is not legally equiva- 
lent, in its effect on the status of the land, to a completed withdrawal 
CUMUROEVAGIOMS ie bactcn tes e ees be cosh t oes tee Stet eee aes 
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SEGREGATION—Continued 
FILING OF APPLICATION Page 


1. The filing of an application for withdrawal.of public lands by. a Federal 
agency segregates the land from location, sale, selection, entry, lease, 
or other forms of disposal under the Public Land Laws to the extent 
that. such withdrawal, if effected, would prevent such: forms of 
Gispobal LEAT OF CT SR Ee Se aera es mast 229 
2. Segregation of lands covered by a withdrawal application filed by a 
military agency, accomplished by a notation of the land records, 
does not prevent statutory withdrawal of such lands for selection by 
a Native Corporation pursuant to sec. 11 of ANCSA-___------------ 229, 


SODIUM LEASES AND PERMITS 
GENERALLY 


1. “Other related products.” “Other associated deposits.’”’ When sodium or 
potassium brines are covered by leases conveying the exclusive right 
to mine and dispose of sodium compounds and other related products 
or potassium compounds and other associated deposits, the leases 
convey the exclusive rights to all minerals dissolved in the brine, 
including-lithium..2-cenu ods si teceob ed lc petit 6 5) deseo: J 171 
2. “Leasing Act minerals.’’ The Multiple Mineral Development Act, 30 
U.S.C. § 524 (1970), reserved all Leasing Act minerals to the United 
States, and no rights to deposits of Leasing Act minerals are open to 
location under the mining laws under 30 U.S.C. § 525 (1970). ‘‘Leasing 
Act minerals’ is defined as “‘all minerals which, upon Aug. 13, 1954, 
are provided in the mineral leasing laws to be disposed of thereunder.”’ 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
282 (1970), ‘‘other related products’’ along with sodium and potassium 
fall within the category of Leasing Act minerals which include lithium 
which is dissolved in a sodium or potassium brine__-__-_-_---------- 171 


ROYALTIES 


1. “Gross value at the point of shipment to market.’’ The royalty rate for 
products mined and disposed of under sodium and potassium leases 
must be imposed on the ‘‘gross value of the sodium (or potassium) com- 
pounds and other related products at the point of shipment to mar- 
ket,’’ which means the gross value of a refined product for sale in an 
established market, and in general, no deductions may be allowed 
for costs incurred in developing a product to a marketable condition 
except for the price of reagents which are chemically combined with 
the product.sold:from. the.lease...: =... --2.,4.3-5----<-+ -Jivaadee 171. 


STATUTORY CONSTRUCTION 
GENERALLY 


1. As to gravel, interpretations of the mineral reservation in patents issued 
by the United States under the Stock-Raising Homestead Act, 43 
U.S.C. § 299 (1970), must be consistent with the established rule that 
land grants are to be construed favorably to the Government, that 
nothing passes except what is conveyed in clear language, and that if 
there are doubts they are resolved for the Government, not against it-. 129 
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STATUTORY CONSTRUCTION—Continued |” 
GENERALLY—Continued Page 


2. In determining whether gravel is included in a mineral reservation in a 
patent issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 
(1970), the interpretation of the reservation must take into account 
the intended use for which the land was conveyed and those uses 
which the Government intended to reserve_______-___---_-_ = 22 129 

3. “Ejusdem generis.”’ The ejusdem generis rule of construction may not be 
invoked to exclude gravel from the scope of a reservation of “all the 
coal and other minerals’ in patents issued under the Stock-Raising 
Homestead Act, 43 U.S.C. § 299 (1970), because this ruie of construc- 
tion can only be effectively applied where there is a series of specific 
terms which define a class so that one may construe a general term by 
Perronce 10 that Class 0 ns S520 oS ee RENN a are a ree en 129 

A, When those provisions of reclamation law which are specifically incorpo- 
rated by SRPA are added to the provisions of SRPA itself, they form 
a complete scheme which is capable of standing by itself without need 
to incorporate the general body of reclamation law_.-_-_.__-_------ 254 

5. When a statute is enacted as being “supplemental” to a general law, it 
will incorporate the provisions of that other law to the extent the pro- 
visions of the general law are not inconsistent with the supplemental 
statute, unless the intent is otherwise clear that Congress did not in- 

BONG: INCOMDOrauOl ee So nee ee) eee Dee 254 


‘SSTOCK-RAISING HOMESTEADS 


1. As to gravel, interpretations of the mineral reservation in patents issued 
by the United States under the Stock-Raising Homestead Act, 43 
U.S.C. § 299 (1970), must be consistent with the established rule 
that land grants are to be construed favorably to the Government, 
that nothing passes except what is conveyed in clear language, and 
that if there are doubts they are resolved for the Government, not 
Agsinstiite: sviawisb si Ui dent ee beinetia ia ibensdo sa 129 
2. In determining whether gravel is included in a mineral reservation in a 
patent issued under the Stock-Raising Homestead Act, 43 U.S.C. § 299 
(1970), the interpretation of the reservation must take into account 
the intended use for whic the land was conveyed and those uses 
which the Government intended to reserve___.._..----.---------- 129 
i3.: A patent of land under the Stock-Raising Homestead Act, 43 U.S.C. § 291 
et seq. (1970), was not generally intended to give the grantee the right 
to use the land for mineral development and mineral development 
was to proceed only under the mineral laws_____._....-.-_-.-.-_---- 129 
4, “Ejusdem generis.’ The ejusdem generis rule of construction may not be 
invoked to exclude gravel from the scope of a reservation of “all the 
coal and other minerals’ in patents issued under the Stock-Raising 
Homestead Act, 43 U.S.C. § 299 (1970), because this rule of con- 
struction can only be effectively applied where there is a series of 
specific terms which define a class so that one may construe a general 
term by reference-to that class= 22:2 soscscc-sscsscsss cect 129 
5. Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), 
contemplates the Department of the Interior retaining continuing 
jurisdiction and administration of mineral deposits reserved by that 
0s Se get pe Ny eB RGN EEG ANTE ve Seat CMa ay an hy eel Sybase mt ope ee 129 
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STOCK-RAISING HOMESTEADS—Continued : 


6. “Public lands.’”” Under 43 CFR 9239.0-7 which defines'a trespass, the 
term “public lands’? includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970)_....-._.____ 


7. The declaration in the Surface Resources Act, 30 U.S.C. §611 (1970), | 


that no deposit of common varieties of gravel shall be deemed a 
valuable mineral deposit within the meaning of the mining laws, was 
not intended to operate as a conveyance, to holders of patents, of any 
minerals reserved under the Stock-Raising Homestead Act, 43 U.S.C. 
§$ 29911970) 2 apf nhe timid rereipeln amin bets Seed ec etre t 
8. Gravel in a valuable deposit is a mineral reserved to the United States in 
patents issued under the Stock-Raising Homestead Act, 43 U.S.C. 
$:209), CD70) 2 ta BR apes sre ses vised ese mia eee ae 


SURFACE RESOURCES ACT 

GENERALLY 

1. The declaration in the Surface Resources Act, 30 U.S.C. §611 (1970), 
that no deposit of common varieties of gravel shall be deemed a valu- 
able mineral deposit within the meaning of the mining laws, was not 
intended to operate as a conveyance, to holders of patents, of any 
minerals reserved under the Stock-Raising Homestead Act, 43 U.S.C. 
§:200: (1970) scwenenelLasels steer bie ol Sectet ods peek ekg 

APPLICABILITY 

1. “Public lands.” Under 43 CFR 9239.0-7 which defines a trespass, the 


term ‘‘public lands” includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. §299 (1970)____-________- 


HEARINGS 


1. When the Bureau of Land Management has appraised the damages for 
a mineral trespass under 43 CFR Part 9230, a, hearing will not be 
ordered and an appraisal will not be disturbed in the absence of an 
offer of specific substantial evidence that the determination is incorrect_ 


TRESPASS 
GENERALLY 


1. Sec. 9 of the Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970), con- 
templates the Department of the Interior retaining continuing juris- 
diction and administration of mineral deposits reserved by that Act__ 

2. “Public lands.” Under 43 CFR 9239.0-7 which defines a trespass, the 
term ‘‘public lands” includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. §299 (1970)...._.________ 

MEASURE OF DAMAGES 

1. When the Bureau of Land Management has appraised the damages for a 
mineral trespass under 43 CFR Part 9230, a hearing will not be 
ordered and an appraisal will not be disturbed in the absence of an 
offer of specific substantial evidence that the determination is in- 
COITCCE ~ oh et ee Se he eee ee ee 
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WITHDRAWALS AND RESERVATIONS 
GENERALLY 


1. Withdrawal of public lands for the use of a Fedéral agency is within the 
discretion of the Secretary. An application for withdrawal conveys no 
vested right, unlike an entry under the Public Land Laws which en- 
titles the entrant to issuance of patent upon satisfaction of statutory 
POUMISGIIGIEB 85 AS Os Se ee ea 

2. The words “withdrawn” and “reserved” are frequently used interchange- 
ably and in conjunction with each other, and cannot be distinguished 
with separate precise meanings: =~... 220 eee nek ne 

3. Withdrawals and reservations under the authority of the Pickett Act, 
43 U.S.C. § 141 et seg. (1970), are of a permanent, continuing nature 
in that they remain in effect until revoked by the President or by Act 
OR COTA Eg ea eats oe eS 

4. There is a legal distinction between the administrative segregation of 
land under application for withdrawal, pending action on the appli- 
cation, and the completed withdrawal itself 


WORDS AND PHRASES 


1. “‘Hjusdem generis.” The. ejusdem generis rule of construction may not be 
invoked to exclude gravel from the scope of a reservation of “all the 
coal and other minerals’ in patents issued under the Stock-Raising 
Homestead Act, 43 U.S.C. § 299 (1970), because this rule of con- 
struction can only be effectively applied where there is a series of 
specific terms which define a class so that one may construe a general 
term by reference to that class. 3222-25. $2222 lace olga seek 

2. ‘Fair market value.’”’ As used in 43 CFR 2802.1-7, “fair market value” of a 
communication site right-of-way is the amount in cash, or on terms 
reasonably equivalent to cash, for which in all probability the right to 
use the site would be granted by a knowledgeable owner willing but 
not obligated to grant to a knowledgeable user who desired but is not 
ODPBBLOCIUO SO.UBG2 o.oo see oie on iter eo ae 

3. “Gross value at the point of shipment to market.” The royalty rate for prod- 
ucts mined and disposed of under sodium and potassium leases must 
be imposed on the “gross value of the sodium (or potassium) com- 
pounds and other related products at the point of shipment to 
market,’’ which means the gross value of a refined product for sale in an 
established market, and in general, no deductions may be allowed for 
costs incurred in developing a product to a marketable condition 
except for the price of reagents which are chemically combined with 
the proauetiseld from: the Thane = oboe a a 

4. “Leasing Act minerals.’’ The Multiple Mineral Development Act, 30 U.S.C. 
§ 524 (1970), reserved all Leasing Act minerals to the United States, 
and no rights to deposits of Leasing Act minerals are open to location 
under the mining laws under 30 U.S.C. § 525 (1970). “‘Leasing Act 
minerals” is defined as ‘‘all minerals which, upon Aug. 13, 1954, are 
provided in the mineral leasing laws to be disposed of thereunder.” 
30 U.S.C. § 530 (1970). Because leases for sodium, potassium, and 
“other related products” are authorized pursuant to 30 U.S.C. §§ 262, 
282 (1970), “other related products” along with sodium and potassium 
fall within the category of Leasing Act minerals which include lithium 
which is dissolved in a sodium or potassium brine__.____________-- 
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WORDS AND PHRASES—Continued 


. “Other related products.’ “Other associated deposits. 


INDEX-DIGEST | 


”” When sodium or 


potassium brines are covered by leases conveying the exclusive right 
to mine and dispose of sodium compounds and other related products 
or potassium compounds and other associated deposits, the leases 
convey the exclusive rights to all minerals dissolved in the brine, 
including lithium 


. “Public lands.’’?’ Under 43 CFR 9239.0-7 which defines a trespass, the 


term “public lands’? includes mineral deposits reserved under the 
Stock-Raising Homestead Act, 43 U.S.C. § 299 (1970)___.--_____ 


. “Rural Electrification ‘Administration projects.”” A right-of-way holder: 4s is 


net excused from payment of rental under 43 CFR 2802.1-7(c), by 
virtue of holding an REA loan, where such holder is neither a coopera- 
tive or nonprofit organization 


. “Segregation.” “‘Segregation’’ is an administrative procedure preliminary 


to favorable or unfavorable action on a withdrawal application by the 
Secretary of the Interior in the exercise of his delegated authority 
under the Pickett Act, 43 U.S.C. § 141 et seq. (1970), and is not legally 
equivalent, in its effect on the status of the land, to a completed with- 
drawal or reservation 


. “Subject to appropriation by him.”’ The provision in 48 CFR 2511. 4-2(a) 


10. 


permitting credit for residence and cultivation by a homestead entry- 
man before the date of entry if during that period the land was “‘sub- 
ject to appropriation by him” does not refer to land for which there 
were prior-filed homestead applications which are subsequently with- 
drawn or rejected. Therefore, until action is taken on _prior-filed 
applications, final proof filed by a junior homestead applicant should 
not be rejected merely because the land is subject to the prior ap- 
plications: cs. Wi Sos Labo 2 as a 
“Withdrawn” and “reserved.”” The words “withdrawn” and “reserved” 
are frequently used interchangeably and in conjunction with each 
other, and cannot be distinguished with separate precise meanings--. 
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